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America, a cor})oration; Guap.dian Casuai.ty C 
PANY, a corporation; and United States Casualty 
Company, a corporation, et al.. 

Appellees. 


OF 

OM- 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from a final decree of the Suprbme 
Court of the District of Columbia sustaining motions 
of the appellees. Sun Indemnity Company of |Tew 


Yol'k; (Joiieral Ke-Tnsuraaice Cor})oratiou; Great 
i\m(‘ricaii Iiulemnity (''om})aiiy; The Excess Insurance 
Coin])any of America: Guardian Casualty Company, 
and United States Casually Company, to dismiss the 
Bill of Complaint and Aniendnienl thereto and dis¬ 
missing,' t]i(‘ Mill of Com])laint and Amendment thereto 
as to said appellees (R. oO, 51). The Lower Court 
did not state the i*easons for its decision (K. 50). 

The a])])eilant is a sub-contractor of the appellee, 
Xational Construction Coin])any, which was the con¬ 
tractor for the construction of the Roosevelt Hii^li 
Scliool for the ap])ell(‘e, District of Columbia. By con¬ 
tract of June 1^9, 19J1, between the appellant and the 
Xational Construction Company, t]ic‘ ap]K‘llant agreed 
to furnish and Install for the latter in said high school 

1 o 

a fire-proof ])rosceniuni curtain, stage rigging, and all 
materials, labqr and equi})ment incident thereto, for 
which said X'ational Construction Company agreed to 
pay a])])ellant Eleven Tliousand and Five TTundred 
Dollars 1,500.00). Although the appellant fully 
l)i‘rformed its contract it lias only been paid on account 
the sum of Xine Thousand and Five Hundred Dollars 
{$9,500.00), and tlnu'e remains due it Two Thousand 
Dollars ($2,000.00) which lias not been paid, and which 
has been |)ayable sinc(‘ Se])!ember 1, 1932 (R 6). This 
suit is for the recoverv of the amount mentioned from 
such of the appellees as the Court decides are liable for 
the ])ayment of tliis claim. The liability to the appel¬ 
lant of those of the a])pellees wliose motions to dismiss 
were sustained by the Lower Court is predicated upon 
certain so-called re-insurance agreements executed bv 
them and which, will be more fully described below. 

The Act of February 28, 1899, 30 Stat. 906, as 
amended by thg Act of September 1,1916, 39 Stat. 688, 


o 

.) 




provides in substance that any person or person]? vdio 
enter into a formal contract with the District of Ciolum- 
bia for tlie construction of any public l)uilding,j shall 
be required, before commencing such work, to e:^ecute 
the usual ])enal bond, with sureties or a surety com¬ 
pany, to be approved by the Commissioners of the Dis¬ 
trict, conditioned for the faithful performance cf the 
contract l)y the contractor, foj* keeping the work done 
by the coutractor under the contract in repair for the 
term of 1 year from completion, and for prompt pay¬ 
ment to all persons supplying the contractor with labor 
and material in the prosecution of the work pi'orided 
for in the contract. These statutes also provide that 

those who furnish such labor and materials may sue 

• 

the contractor and surety upon such bond in the [lame 
of the District of Columbia to their use and b(^netit. 
xVs required by the ])rovisions of these statutes such 
a bond was given l)y the contractor. National Construc¬ 
tion Company, to the District of Columbia ir. the 
amount of $625,900. The surety on this bond is New 
Jersev Fidelitv & Plate Glass Insurance Comibanv. 

•r • ±\ •/ 

(R. 3, 9.) A copy of the bond is attached to the bill of 
complaint as Exhibit A. (R. 10.) The surety on this 
bond is insolvent and has been insolvent since the 
spring of 1932, prior to the completion of the said 
Roosevelt High School. (R. 6, 7.) 

At the time of the execution of the bond mentiioned 
it was the practice of the Commissioners of the Di^^trict 
of Columbia to approve the surety on such bond if the 
penalty of the bond did not exceed 10% of the paid up 
capital and surplus of the surety. Where the bond ex¬ 
ceeded that amount it was the practice of the (pom- 
missioners to approve the surety provided the sm'ety 
furnished the District of Columbia with what were 


4 


known as reinsurance agreements, executed by other 
sureties, running to the District of Columbia as obligee, 
guaranteeing the performance of the obligations of 
the contractor and surety under the bond and aggre¬ 
gating in amount approximately the excess of the 
penalty of the bond over 10% of the paid up capital 
and suri)lus of the surety on the bond. (R. 4.) 

The amount of the bond of Six Hundred Twentv-five 

* 

Thousand Nine Hundred Dollars ($6*25,900.00) was 
greatly in excess of ten per cent (10%) of the ])aid up 
capital and sur])lus of the surety on that bond (R. 4). 
In order to secure the apt)roval of the Commissioners 

to it as suretv on bond, the Xew Jersev Fidelitv 

« • * 

Plate Cilass Insurance Com])any, in com})liance with 
the [)ractice of tlie Commissioners mentioned, executed 
and delivered to the District of Columbia on or about 


the same date* as the l)ond, separate written contracts, 
under seal, with each of the ap|)ellees. Sun Indemnity 
Company of New York, Ceneral Re-1 nsiirauci' Coi'po- 
ration, Croat American Indemnity Com])any, The Kx- 
cess Insurance Company of America, Guardian Casu¬ 
alty Coni])any and Ihiited States C^'asualty C'ompany. 
Bv the terms of each of these agreements, each of said 
appellees, hereinafter referred to as “reinsurers”, for 
a consideration ])aid them bv the Xew Jersev Fidelitv 
& Plate Glass Iiiisurance (hnnpany, agreed to pay to the 
District of Columbia, the amount of any default on the 
bond of tile XAnv Jersev Fidelitv cY Plate Glass Insur- 

ft ft 

ance Company, not in excess of a maximum amount 
fixed by (.*ach agreement; and further agreed to pay to 
the District of iColumbia. in tlie event of insolvencv of 
the said Xew Jjersev Fidelitv Plate Glass Insurance 
Company, a maximum amount fixed by each of said 
agreements. The maximum amounts of said agree- 



ments ag’gTo,i>‘atod Four Hundred Thirty-eight ^diou- 
saiid, Five Hundred Twenty-two Dollars, Xinetj’-two 
Cents ($438,522.1)2), and the niaximuin amount ofj each 
ag-reement was far in excess of the amount! here 
claimed as due the ai)])ellant. (K. 4, 5). Each ofjthese 
ag'reemenls provided that the District of Columbia, the 
oblig’ee tliereunder, may sue the reinsurer thereon. A 
copy of each of said agreements is attached to the Bill 
of Complaint as Exhibits ‘ME‘‘C", ^‘D’’, t‘F’^ 

and “G” (K. 11-25). | 

On P\‘bruarv 27, 1931, shortlv after the execution 
and deliverv of line bond and reinsurance agreements 
mentioned, tlie Conmiissioners aj^proved the bond of 
Six Himdred Twenty-live Thousand Xine Hundred 
Dollars ($625,900.00).* (R 3, 4, 5). 

On or about Felnniary 10, 1931, the reinsurers exe¬ 
cuted and delivered to the Xew Jersey Fidelity & Plate 
Glass Insurance Coni])any another set of reinsu:’ance 
agreements in addition to those already described. By 
the terms of these agreements the reinsurers reinsured 
Xew Jersey Fidelity cK: Plate Glass Insurance Con:jpany 
against loss under the bond mentioned. These agree- 

o c? 

ments were in the same amounts as the other reinsur¬ 
ance agreements but were difterent in form from the 
agreements mentioned above which were delivered to 
the District of Columbia. (R. 34.) A copy of thiis sec¬ 
ond type of reinsurance agreement appears as E::hibit 
“K"’ to the amendment to the Bill of Complaint, (R. 


39.) 

The reason for the execution of this addition^^l set 
of reinsurance agreements was as follows. At the time 
of the execution of the bond section 24 of the Xew York 
Insurance Law provided in part as follows: 


‘‘Xo stock cor])oratioii transacting fidelity or 
surety business in tliis state shall exi')ose itself to 

anv loss in anv one fidelitv or snretv risk or hazard 

* • * « 

in an anionlit (‘xceeding ten ])er ceiitnni of its cap¬ 
ital suri)lus. unless it shall be ])rot(‘Cted in excess 
of that amount by: 

“a. Heinsurance in a cor})oration authorized to 
transact fidelitv or snretv business in this state, 
provided that such rc'iiisurance is in such form as 
to enable the oliliii'ee or beneliciarv to maintain an 
action thereon against the com])any reinsured 
jointly Avith such reinsurer, and u|)on recovering 
judgment against such reinsured to have recovery 
against such reinsurer for payment to the extent 
in which it niav be liable unden- such reinsurance 
and in discharge thereof.’' (K. 35) 


New Jersev Fidelitv (k Plate Glass Insurance Com- 

« 

pany is a stock corporation and at that time was en¬ 
gaged in transacting tidelitv and snretv Intsiness in the 
State of New York as well as in the District of Colum¬ 
bia. (K. 34, 35.) It was thus required to comtily with 
the provisions of this law. Tn order that this second 
set of agreements might be in the form reeptired by 
the New York Insurance Law, each of these agree¬ 
ments provided in section 13 as follows: 


^^If, under any law, this reinsurance agreement 
is required to be in such form as to enable the 
obligee or lieneficiary of the bond to maintain an 
action hereon against the reinsured jointly with 
the reinsurer, and upon recovering judgment 
against the reinsured to have recoverv against the 
reinsurer for payment to the extent in which it 
may be liable under this reinsurance and in dis¬ 
charge thereof, then this agreement shall be 
deemed to be a compliance with such law, 



Tlie limitation of tho liahilitv of each of the reinkur- 

f 

ers, with respect to amount, was the same under both 
sets of agreements insofar as the maximum liability 
is concerned, but was ditferent with respect to liability 
for each breach. Under the set of agreements :iled 
with the District of Columbia, each reinsurer was liable 
for the total amount of tlie default under the bond up 
to the maximum limitations of liability of the i|ein- 
surer. Under the other set of reinsurance agreempnts 
the liability of each reinsurer was limited to the bro- 
portion of the loss which the amount of its maxinpum 
liability limitation bears to the amount of the bpnd. 
(R. 36,\39, 40.) 

Tn addition to the bond and the two sets of reinsur¬ 
ance agreements mentioned, another bond was execjited 
and delivered after it became known that the New Jer¬ 
sey Fidelity & I^late Glass Insurance Company, the 
sui’ety on the original bond, was insolvent and ini the 
process of liquidation. This new bond was execjited 
and delivered on August 23, 1932, more than a ^rear 
after the original bond and reinsurance agreements 
were executed and delivered and approximately tjiree 
months after the surety on the original bond had be¬ 
come insolvent ^ind had lieen taken over by the Depart¬ 
ment of Banking and Insurance of the State of New 
Jersey for liquidation. The penalty of this new bond 
was $175,000 and it was conditioned for the payraent 
of labor and material claims if it should l)e hr.ally 
adjudicated that the reinsurers are not liable for the 
payment of such labor and material claims. The 
suretv on this bond is the Consolidated Indemniiv & 

I • 

Insurance Company. (R. 6, 7, 30.) Said bond |fur¬ 
ther provided that persons furnishing labor and’ma¬ 
terials may join the said Consolidated Indemnity & 
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Insurance Company in any suit filed against the rein¬ 
surers and tliat its counsel niav be associated ^vith 
counsel lor sucii matcnlalnien in any such ])roceeding 
against the reinsurers. A coi)y of this bond is attached 
to the bill of com]daint as Kxhibit J. (R. 2, 6, 7, 30.) 
Shortly ])rior to the argument of this case in the lower 
coui't the Consolidatcnl Indemnity cV: Insurance Com- 
paiiy was taken over by the Superintendent of Insur¬ 
ance of the State of Xew York for the purpose of 
liquidation. It is no longer taking an active part in 
these proceedings. 

The bill of complaint and amendment thereto name 
as parties defendant the reinsurers on both sets of 
reinsurance agreements, the contractor, the surety on 
the oi'iginal bond of S()2r),!K)(), the surety on the later 
bond of SlTo/KH) and the District of Colum])ia. These 
pleadings prayifoi- a decree ordering the reinsurers to 
pay the amount of a])i)ellanCs claim and in the alter¬ 
native for a decree ordering the Consolidated Indem¬ 
nity Insurance Company to ])ay such claim in the 
event it is determined that the reinsurers ai'e not liable 


to appellant. The lower Court in sustaining the mo¬ 
tions to dismiss interposed by the reinsurers, decided 
that they are not liable to appellant upon either or 
both sets of reinsurance agreements. The (luestion 
presented for decision is whether the reinsurers are 
liable to the appellant upon either or both types of 
reinsurance agreements. 

The motion to dismiss filed by the appellees, Sun 
Indemnity Company of Xew York, General Reinsur¬ 
ance Corporation, Great American Indemnity Com¬ 
pany, The Excess Insurance Company of America, 
and Guardian Casualty Company, raises an additional 
question in that it is contended that the bill of com- 
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plaint contjiiiis n mis^joindc'r of ])artios and causes of 
action. The lower Court in sustaining the motion^ to 
dismiss did not indicate its decision on this question. 

ASSIGNMENT OF ERRORS | 

i 

The following errors liave been assigned: ! 

1. The Court erred in sustaining- the motions of the 
api)ellees, I'^nited States Casualty Company, Sun In¬ 
demnity Company of Xew York, General Keinsurmce 
Corporation, Gi-eat American Indemnity Company, 
The Kxeess Insurance (Vnnpany of America, and 
Guardian Casualty Com])any, to dismiss the bil) of 
complaint and amendment thereto. 

2. The (''ourt erred in dismissing the bill of com¬ 
plaint and amendment thereto, as to the appellees. 
United States Casualty Company, Sun Indemjiity 
Conqtany of Xew York, (huieral Keinsurance Corpo¬ 
ration, Great .\merican Indennuty Company, The Ex¬ 
cess Insurance Com])any of America, and Guarc^lian 
Casualty Company. 


o 


5. The C^ourt erred in entei-ing- its decree of X'ov 


em¬ 


ber 8,1934, dismissing the ])ill of com])laint and amjmd- 

ment thereto as to the appellees mentioned. | 

i 

SUMMARY OF ARGUMENT j 

A. Reinsurance Agreements Filed With the Dis1;rict 

of Columbia 

1. The obligations of the surety under the bond 

executed bv the Xew Jersev Fidelity and Plate Glass 

• • 

Insurance Company, as surety, included an obligation 
to pay claims of materialmen. 

2. The type of reinsurance agreement tiled with the 
District of Columbia in effect guaranteed the per- 
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i'ormaiico of llie oblig-atioiis of the surety under the 
bond iiioiitiougd and was thus intended for the benefit 
of tlie materialmen. 

Ij. The obligation of tlu' lunnsiirors under this type 
of reinsurance agreement to ])ay a.ny default under 
tlie bond, insofar as it r.*lates to a (hdault in ])ayment 
of labor and materird chdms, is a clios(‘ in action held 
bv the District of (’ohnnlaa, as obligee under the re- 
insurance agreement, foi- the benelit of materialmen. 

4. .Materialmen mav enforce this chose in action bv 

* * 

a bill in e(]uityiif the oblig(‘e, the District of Columbia, 
is madc^ a ])arty defeiuhint, so as to be ])ei*mitted to 
assert any claim it may have in its own right to ])ro- 


tection under the reinsurance agreement. 

b. Tlu‘ rule that only a party to a sealed instrument 
may sue u])on it, a})])lies only at law and has no appli¬ 
cation to a suit in equity. 


B. The Other Reinsurance Agreements. 

1. By virtue of the law of Xew York, where the re¬ 
insurers and tlie surety on the bond were doing busi¬ 
ness at the time of the transactions involved, said re¬ 
insurers and surety were required to execute a rein¬ 
surance agreement in such a form as to permit the 
beneficiary of the bond to sue ii])oii it. In recog¬ 
nition of this requirement this set of reinsurance agree¬ 
ments expressly provided that the beneficiary under 
the bond could sue upon it. 

C. Equity Fas Jurisdiction. 

1. Appellant has no adequate remedy at law. One 
not a party to a sealed instrument may not sue upon 
it at law. Tlie reinsurance agreements are under seal 
and appellant is not a party thereto. 
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2. Equity lias jiirisclictioii in order to avoid a multi- 
])licity of suits. 

3. The r'omedv at law is doubtful. Wliere tlie reniedv 

I ‘ 

at law is doubtful equity will take jurisdiction. { 

I 

I 

j 

D. The Decisions With Respect to the Right of h(|!ate- 
rialmcn to Recover Upon AgTeements Such as 
Those Involved Here 

S. The Bill and Amendment Thereto Are Rot Idulti- 
farious. 


ARGUMENT 


A. Reinsurance Agreements Filed With the Di^ 

of Columbia 


trict 


1. The obligations of the surety under the bond! exe¬ 
cuted by the New Jersey Fidelity & Flats ^lass 
Insurance Company, as surety, included an obliga¬ 
tion to pay claims of m.a.terialmen 

Tberc doubtless will be no (lis])iite l)ut wlial the 
obligations of the Xew Jersey Fidelity vS: Plate (xlass 
Insurance Company under the bond executed by i1 and 
the contractor, include one to pay claims of mat(n'ial- 
men. This bond contains the following as one qf its 
conditions: ! 


‘C\nd will ])rom])tly make i)ayinents to ail 
sons supplying it with labor and material i 
prosecution of the work provided for in sai(^ 
tract.” (R. 10.) 


per- 
-1 the 
con- 


The bill of complaint alleges that the appellant fur¬ 
nished labor and materials entering into the prcjsecu- 


tioii of tlio work provided for in the contract for the 
constrnclion of said Koosevelt IIii;li School. 

Xor will it ]h‘ disputed that the act of February 28, 
ISblk .’)0 Slat.J)0(). as amended by the act of Septcunber 

1, 1916, 69 St at. 688, expressly authorized the material- 
men to sue upon such bond in tlu‘ name of the District 
of Columbia to the use of such materialmen. See 
Equitable Surefij Co. v. Ciiifed States, 264 U. S. 448. 

2. The type of reinsurance a^eement filed with the 
District cf Columbia in effect guaranteed the per¬ 
formance cf the obligations of the surety under the 
bond mentioned and was thus intended for the 
benefit of the materialmen 


The conclusion is alniusl incscapai)lc {’roni ihc facts 
>ct out in the bill of complaint, that this type of rein- 
insuratice aureement in effect :n-uarant(*ed the perform¬ 
ance of the ()])ligations of the surety nndcu* the bond 
and thus was ititiuided foi- the Ixmelit of ma.terialnu'n. 

The obliii-ation of tlu‘ siiretv under the bond had a 
dual aspect, it being given to secure to the District of 
Columbia the faithful performance of all obligations 
which the contractoi* assumed towards it, and also to 
pay the claims of third i)ersons from whom the con¬ 
tractor might obta.in materials or labor. Both of these 
obligations ran to the District of Columbia as obligee. 
In these circumstances it was, of course, the duty of 
the Commissioners of the Distinct of Columlha, in ap¬ 
proving the surety on the bond, to require a surety 
which would be sufficientlv strong to fulfill both obli- 
gations under the bond. 

It is alleged in the bill of complaint (K. 4) that it was 
the lu’actice of the Commissioners to limit the amount 



o 
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for wiiicli it would accoi)! a suretv on such a bondi to 
10% of the paid up ^'apilal and sur])lus of tlie suj'ety 
unless llie surety won’ ' fnrnisli tlie J^istrict of ('’ol|inn- 
bia with reinsurance ai;reenients of the type under jdis- 
cnssion liere, executed by other sureties, satisfacjory 
to the Commissioners, and providing that said other 
sureties would i)av to the District of Columbia anv 

A • I «>> 

default of the surety on the bond to the District of| Co¬ 
lumbia up to the amount of the excess of the peiialty 
of the bond over 10% of the paid up capital and jsur- 
plus of the sui'cty on such bond. Tt is also alleged in 
the bill of complaint that the penalty of the bond which 
was executed by tiu' Xew Jei’sey Phdelity c'c Plate 01ass 
Insurance Comt)any w’as fai- in excess of 10% o| the 
])aid up capital and sur])lus of that company and [that, 
in order to secure the apin-oval of the Commissidners 
to the bond, the Xew Jersey Fidelity t'c. Plate (jllass 
Insurance (’onijiany, in conpiliance with tlie iirajctice 
of th(‘ Commissioners mentioned, executed and cj^div- 
ered to the District of (’olumbia the reinsurance agi*ee- 
ments involved here (P. 4, 5). 

In short, the Conimissionei’s recpiired the reinsur¬ 
ance agreements because they did not lielieve the Xcwv 
Jersey Fidelity & Plate Glass Insurance Company'’ was 
sufficiently strong to fulfill the contractors’ obligations 
under the bond. In order to strengthen the secluritv 
for the performance of those obligations they required 
reinsurance agreements. As the materialmen were 
beneficiaries of those obligations this added sedurity 
was exacted for their benefit as well as for the jbene- 
fit of the District of (’oluinbia in its owni right. ! 

I 

Moreover, the provisions of the reinsurance 
ments themselves clearly show an intention to p;:otcct 
materialmen. Each agreement refers to the bond exe- 


I 
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cutecl ])v the Xew Jorj^ev Fidelitv Plate (»lass Iiisur- 

«- • • 

ance Company ami ])rovicles that the reinsurer: 

“in the event oi* tin* insolvcuiev of the said Xew 

« 

Jei'sey Fidelity Idate (Jlass Insiiranee (’()mt)any 
oi* oi* its failure to pay any (h'faull undei' said i)ond 
equal to or in t'Xeess of (the maxinnini liinitation 
of liability lixed in the aifreenienl) ''' ' hereby 

eovenants and ai 4 ‘ree< to ])ay to the Distriet of 
(\)lunibia. tlu‘ oblii;-ee in said bond, the full 
stun of (the maximum amount lixed as the limi¬ 
tation of liability) *■' and in eas{‘ of the 

failure of :faid X(‘\v ders(‘y Fidelity X’ Plate Class 
Insui'anee Company to pay to the Distriet of 
Columbia any d('fault for a sum less than (the 
m;n\imum amoiiiit lixed as the limitation of lia¬ 
bility) ■ theti th(‘ said (I'einsurer) Inu’eby 

eoveiiants and a.urees to pay to the District of 
('olumbia the full amount of default, or so mueli 
thereof as shall not be ])aid to the District of 
Columbia by the said Xew Jersey Fidelity Plate 
Glass Insurance Com|)any; it beini»- tlu' purpose 
and intent hereof to <;’uarant(‘e a7id indemnify the 
Disti’ict of Columbia aj;‘aiust loss under said bond 
of Xational Construction Comi)any, Inc., as ])rin- 
cipal, to the extent of (the maximum amount fixed 
as tlie limitation of liability), or for any less sum 
tlian (the rqaximum amount fixed as the limitation 
of liability), tliat may be owini>- and tinpaid by the 

said Xew Jersev Fidelity (Jc Plate Glass Insurance 

« • 

Comt)any to the District of Columbia.” (Words 
within ])arenthoses inserted by counsel.) 


Does ]iot this hnn.;’uaii’e indicat(' an intention to 
pay materiahiieiFs claims f The bond, in which the 
District of Columbia is the oblig-ee, provides for the 
payment of materialmen’s claims by the Xew Jersey 
Fidelity Sz Plate' Glass Insurance Company. The lan¬ 
guage above quoted provides that the reinsurance 
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com})aiiy will pay to the District of Dolambia] the 
obliii'ee iiiidor said bond, anv default of the sinrclv 
under the bond. A failure to pniy materialmen's claims 
is a (hd’iiult undnu’ the bond and consecpiently is om- 
!)raced within the a^mxHumnit of the reinsurance com- 
t)any. 

In snppoil of tlieii- conU*niion that the terms c^f the 
aii’reement do not show i\ii inttniiion to ])ay the c aims 
of materialmen, the I’einsurers in the lower c'ourt 
])oiiited to that ])art of the ([notation above wherein 
it is stated: 

I 

! 

-‘It bein.ii' tlu‘ [)ur]K)S(‘ aJid intent hereof to ^b;'uar- 
antee and indemnily the District of Doli|mbia 
ag'ainst loss under said bond.’' 

Of course the words “District of Columbia” as used 
in the reinsurance a<>'re('ment mean what thev mean 
in the l)ond. The District of (.’olumbia was opli^'ee 
of th.e bond in two ca])acities. It was oblig’('e in its 
own riulit to cover anv loss it mii>'ht sustain under the 
bond a]id was nominal oblit>-ee with res])ect to mat[erial- 
nien. See luffiitahh' Snrrfij Co. v. VnUed Siate^, 234 
r. S. 448, at i)ai>'e 455. A failure to pay niatei‘i;dmen 
would be a loss sustained by the District of Coljnnbia 
under the bond in its ca|)acity as noniinad obli^fe for 
the benefit of materialmen. The guarantee agajinst a 
loss to the District of Columbia under the bond em¬ 
braces such a loss to it in its capacity as nominal ob¬ 
ligee. I 


If) 


3. The obligation of the appellees under this type of 
reinsurance agreement to pay any default under the 
bond, insofar as it relates to a default in payment 
of labor and material claims, is a chose in action 
held by the,District of Columbia, as obligee under 
the reinsurance agreement, for the benefit of mate¬ 
rialmen. 


The Sn])remc* Coiirl lias lielcl that tlie District of 
Colunibia is a trustee of the obliii’atioii of tlie siiretv 
to ])ay materialiiKui under a bond sucli as the one 
given to ilie Disti-ict of Columbia bv the contractor in 
this cas(‘. (tblr Snn'fi/ f’o. r. rinti'd Sfnics, *234 

L. S, 44S. in that cas(‘ the Court said: 

“The no^ninaI obligx‘e (District of Columbia) is, 
with r(‘S])ecr to tlK‘se Ihii'd ■|)arti(‘s (materialmen), 
a mere truste<*. and the obligoi’s, including the 
sur<dy as well as tlie principal contractor, enter 
into the oMigation in fidl view of this." (Words 
ill paiXMitheses inserted by couns(d.) 

As the reinsurance agreements guarantee to the Dis¬ 
trict of Columl)ia the performance of that obligation 
which the District of Columbia holds as trustee for the 
l5cnelit of materialmen, it follows that the District of 
Columbia holds the guaranty also as trustee for the 
benefit of materialmen. 


4. Materialmen i may enforce this chose in action by 
a bill in equity if the obligee, the District of Colum¬ 
bia, is made a party defendant, so as to be permitted 
to assert any claim it may have in its own right to 
protection under the reinsurance agreement. 

If the appellant’s contention as to the construction 
of tlie reinsurance agreements be accepted there can 
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bi.' ]io (aiosiu)]i hill Avlial llio District of Cohinibi4 may 
sue upon liie i*einsni-anc<' aL>T(‘emeiits, collect the 
aniounl of a nialei’ialinairs claim and turn it oter to 
llie inaleriahnan. Tin* a.,i»'reemenl expressly ])r(|vides 
that llie District of (\)lumi)ia may sue upon it. | The 
ipiestion here is vrliether the niateiaalman can enforce 
tlic' a.ii’reement if the !h.-trict of C'olumhia is m^de a 
defendant >o as to Ix' ])erniilted to assert an\’ con- 
hictina' riiihts it may have. 

Tlie theory of apiiellant's case is that the District 
of Colnmhia liolds tlie cliose in action apiinst t'le re¬ 
insurers, as tlie trustee of a dry trust and that a mate¬ 
rialman niav enfoi'ce lln‘ chose in action l)v a. bill 
• • 

in eijuity, ])ro\'ld(‘d the 1 district of Columbia is made 
a party dereiidant so as to h(.‘ ])ermitted to assert any 
conflictin,e- claim it may have. 

The t mist wla'ri'by tin' District of Columbia liolds 
the chose in action ai>'ainst the reinsurers for the pay¬ 
ment of materialni'm is a dry or jiassive trust. As 
trustee the District of Columbia has no duty to 
forni other than to colh'ct the amount of the djefault 
from the reinsurer and turn it over to the material- 
man. In such a case the trust is a dry or passi\|e one 
and the chose in action may be enforced by thp ben¬ 
eficiary. I 

In FlsJfcr r. Fisher, ilOo iMo. A])}). 45, a rider jon an 
insurance tiolicy jirovided that payments were to be 
made to tlie insured's brother as trustee for the minor 
daughter of tlie insured. The trustee collected a few 
installments. The beneficiary, through her guardian, 
then sued tlie trustee, and the insurance company, 
rcipiesting that llie trustee be ordered to pay to the 
guardian all funds ilius far collected and that the in- 
surance company be ordered to make payments | of all 
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future' installments dii’cct to the beneficiarv. The relief 
prayed was i>:ranted, tlic (h)urt saying: 

^‘"We think that it is beyond question that the 
trust created by the ])olicy or, more accurately, 
its rider, is a passive, dry trust, uncoupled with 
any interest or duty in the trustee with respect of 
the fund bevond its collection from the Insurance 
(!'om])any and payment of it to the beneficiary 

* * yy 


In 2 Perry oii Trusts and Trustees, (6th Ed. Howes’ 
Revision) Sec. 520, a dry trust is defined as follows: 

^‘Tt is a simple or dry trust, when property is 
vested in one person in trust for another, and the 
nature of the trust, not l)eing prescribed by the 
donor, is left to the construction of the law. In 
such a case the cestui (jue trust is entitled to the 
actual ])ossession and enjoyment of the ])roperty, 
and to dispose of it, or to call ui)on the trustee 
to execute; such conveyance of the legal estate 
as he directs. In short, the cestui que trust has an 
absolute control over the beneficial interest, to¬ 
gether with a right to call for the legal title, and 
the person in whom the legal title vests is a simple 
or drv trustee.” 

The same author states in Section 521 of the work 
mentioned: 

“In a simple trust of this nature, the dry trus¬ 
tee has no power of managing or disposing of the 
estate, even although the cestui que trust is an in¬ 
fant, married woman, lunatic, or other ])erson in¬ 
capable of the management or control.” 

In Words andiPhrases (Second Series) at page 158, 
a drv trust is defined as follows: 
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i 


‘^A ‘dry (or simple) trust’ is one as to wliicli the 
trustee has no duties to perform, and the cdstui 
que trust has the entire management of the estate. 
It is a simple separation of the equitable and l^egal 
estates which can he united at the option op the 
cestui que trust.’' (Italics ours) | 

I 

In ihe instant case there appears to bo no reiison 
why the materialman should not be permitted to sue on 
the obligation of the reinsurer which the Histric^t of 
Columbia holds as trustee of a drv trust for the bene- 
fit of such materialman, unless it be because the trustee 
is also protected in its own right by the reinsurfince 
agreement and to permit the beneficiary to sue wbuld 
interfere with the protection afforded it by the rein¬ 
surance agreement. Any possible danger of such in¬ 
terference has been obviated in this case by making 
the District of Columbia a ])arty defendant in its owa 
right. Anv interest it mav have niav thus ])e assch-ted 
l)v it and rjroteeted. As a matter of fact, the Distrilct of 
Columbia has not taken an active part in this litigation, 
from whicli it mav be inferred that it does not have 

i 

any ol)jeelion to granting the relief prayed b}^ the 
appellant. j 

i 

j 

5. The rule that only a party to a sealed instni|ment 
may sue upon it, applies only at law and hds no 
application to a suit in equity. j 

i 

I 

The rule that only a party to a sealed instrujnent 
may sue upon it applies only at law and has no a]ppli- 
cation to a suit in equity. Fn Baldwin v. Emery, 8^ Me. 
496, a mortgagoi-'s grantee had assumed the mortgage 
by a promise under seal made to the mortgagor, j The 
mortgagee sued the grantee at law on this projnise. 


•JO 


Tlie (’oiirt lu'ld; that tlu* iiioi’t^'ai^'ee could not recover 
at law hut li:ai hi^ could i\‘coV(*r in eiiuily. In so hold¬ 
ing*, the Court said: 


^‘The set,tied law of this state is that, where one 
covenants with another hv deed, iiiuhu* his own 
hand and seal, to pay him money for his own use 
or for the use of another, the obligee alone can 
sue ut)on the covenant, and the action must lx* 
covenant or debt and not assum])sit; and llu* beiie- 

ticiarv can have no action at law but mav have a 

• • 

remedy in equity.” 

To the same effect see Jfarreii r. Mill' Co. 92'^te. llo. 


This Court has held that the rule that oidy a tiarty 
to a sealed instrument can sue upon it applies at law 
in tin* I)isti*ic.t of Columbia but has not h(.‘ld that it ap¬ 
plies ill ecpiily in tin* District of ('olinn])ia. In lAuajd- 
loiii r. Fideliiif cC' Deposit Co. of Marijlaud, 50 A])p. 
]). ('. 2)09, this Court held that one not a ])arty to a 
sealed instrument could not sue u])on it at law. Com¬ 
pare WiUaffJ r. Wood, 1.25 V. S'. 209 at ])age 212, when* 
the Supreme Court, in a case arising* in the District of 
Columbia, stated in effect that the common law rule 
that no one can maintain an action at law on a contract 
under seal to wliich he is not a party is in force in the 
District of Columbia, and Keller v. Ashford^ 122 U. S. 
()10, a case also, arising in the l)isti*icl of Columbia, 
where a mortgagee was allowed to recover in equity 
from the mortgagorgrantee, who in the deed of con¬ 
veyance from the mortgagor had agreed to pay the 
mortgage. 
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B. The Other Reinsurance Agreements. j 

I 

i 

1. By virtue of the law of New York, where th^ re¬ 
insurers and the surety on the bond were doing 
business at the time of the transactions involved, 
said reinsurers and surety v/ere required to execute 
a reinsurance agreement in such a form as toj per¬ 
mit the beneficiary of the bond to sue upon it^. In 
recognition of this requirement this set of reinsur¬ 
ance agreements expressly provided that the bene¬ 
ficiary under the bond could sue upon it. ! 

I 

The form of reinsurance agreement disciissed 

. . I 

under this heading appears as Exhibit tf) the 

amendment to the bill of complaint and will be found 
on page 39 of the Record. By each of these reinsur¬ 
ance agreements each of the ai)pellees agreed jo re¬ 
insure the New Jersey Fidelity & Plate Glass Insur¬ 
ance Company against loss under its bond tb the 
District of Columbia, subject to the provision tliht the 
reinsurer’s liability should in no event exceed a greater 
proportion of any loss under the bond than the pro¬ 
portion that the amount fixed as its maximum li^ibility 
bears to the amount of the bond. Each of these ,lagree- 
ments provided in i)aragraph 13 as follows: | 

I 

‘‘If, under any law, this reinsurance agreement 
is required to be in such form as to enable the 
obligee or beneficiary of the bond to maint|ain an 
action hereon against the reinsured jointly- with 
the reinsurer, and upon recovering ju(|gment 
against the reinsured to have re<;overy against the 
reinsurer for payment to the extent in vihich it 
mav be liable under this reinsurance and I in dis- 
charge thereof, then this agreement shall be 
deemed to be a compliance vith such law, j* * 


The reason for this ])i'ovisioii in tliese reinsurance 
agreements is found in Section 24 of tlie insurance law 
of Xew York which at the time these agreements were 
executed ])rovided in part as follows: 


‘‘Limitation of risk. — Xo stock coi’i)oration 
transacting the ])usiness of insurance in tliis state 
shall exiJose itself to aiiv loss on. anv one risk or 
hazard, exqent as hereinafter ])rovided, in an 
amount exceeding ten ])er centum of its capital and 
surplus. No ])ortion of any sucli risk or hazard 
which shall have been reinsured in a corporation 
authorized to do insurance l)usiness in this state 
shall be included in determining the limitation of 
risk prescribed in this section. 

‘‘Xo stock corporation transacting fidelity or 
surety Imsiness in this state shall ex})ose itself to 

anv loss in anv one fidelitv or suretv risk or hazard 

» • • • 

in an amount exceeding ten per centum of its cap¬ 
ital and surplus, unless it shall be protected in ex¬ 
cess of that amount bv: 

« 

“a. Reinsurance in a corporation authorized to 
transact the fidelitv or suretv business in this state, 
])rovided thajt such reinsurance is in such form ;is 
to enable the obligee or beneficiarv to maintain an 
action thereon against the company reinsured 
jointly with ,such reinsurer, and uipon recovering 
judgment against such reinsured, to have recovery 
against such reinsurer for ])ayim‘nt to the extent 
in which it mav be liable under such reinsurance 
and in discharge thereof.’’ 

The amendment to the bill of complaint sets out the 
])rovisions of the Xew York law and alleges that at the 
time of the execution of this additional set of reinsur¬ 
ance agreements the Xew Jersey Fidelity ck Plate Glass 
Insurance Company was a stock corporation and was 
engaged generally in transacting tidelity or insurance 
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busincvss in the state of Xew York and thus subjeetj to 
the provisions of the law quoted. (K. 34, 35, 36.) ! It 
was thus necessary for it to comply with these prdvi- 
sions of the Xew York law. In order for it to comply 
with tliem it was necossarv for it to take out reinsfur- 

• "I 

ance for the amount of tlie o.xcess amount of the b(|)nd 
over 10% of its paid in capital and suri)lus and it yas 
also necessary tliat such reinsurance agreements be 
in such form as would enable the ohlir/ee or beneficiary 
to sue thereon against the Xew Jersev Fidelitv & Plate 
Glass Insurance (kmipany and such reinsurers. 

Although the niatei'ialinen were not tiie ol)ligees jun- 
der the bond tliev wcux' i)enetici;‘ries under it. It Ifol- 

• I 

lows that this set of reinsurance agreements ex])retsly 
authorized the heneliciaries to sue upon them. j 

In the lower court the reinsurers argued that asjthe 
bond was executed and delivered in the Distrietj of 
Columbia the Xew York laws do not apply. In jUiis 
connection it sliould be noted tiiat the Xew York jlaw 
applies in terms to any stock corporation ti*ansacfing 
surety business in Xew York state and provides |:hat 
any such company shall not expose itself to any |loss 
on one risk in an amount exceeding 10% of its capital 
and surplus unless it complies with the provisionjs of 
tlie law. Tlie language of the statute does not coi|tine 
its at)plication to exposures to risks within the t^tate 
of Xew York. Logically there appears to have teen 
no reason for the Icgislalors to have intended to re¬ 
strict the effect of the statute to risks undert{|iken 
within Xew York state. A risk which exceeds 10% 
of the paid in capital and surplus of the surety attects 
its tinancial responsibility no matter whether the!risk 
is undertaken within or without the state of Xew ij^ork. 

There not only appears to be no reason for restjrict- 
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iiig the operation of the statute to risks undertaken 
within New York but the historv of the New York law 
indicates an intention on the part of the legislators 
not to restrict; the api)lication of the law to risks un¬ 
dertaken within the state. The present law is Section 
24 of the New York Insurance Law as aiiieiided by 
X.Y.L. 1919, Vh. :kS3, Sec. 2, and X.Y.L. 1920, Ch. 563, 
Sec. 3. Prior to the aniendnients of 1919 and 1920 
Section 24 provided in i)art as follows: 

“Xo insurance cort)oration incor])orated under 
the laws of any otlua- state of the United States, 
doing business in this state, shall expose itself to 

aiiv loss on anv one risk or hazard iviflihi this 

« • 

state to au amount exceeding 10 percentum of its 
capital and surplus. Xo portion of any such risk 
or hazard, which sliall have been reinsured in a 
corporali(ui aulhorized to do business in this state 
shall 1)0 included in determining the limitation of 
the risk [)rescribed in this section. * * 

(Italics ours.) 

It is siu'uiticant to note that the amendments of 1919 
and 1920 changed the phrase “loss on any one risk or 
liazard ivithin fit is state" (Italics ours) by omitting the 
italicized language. This indicates that the legislators 
intended the limitation to apply to risks undertaken 
both within and without the state. 


C. Equity Has Jurisdiction. 


The grounds of equitable jurisdiction in this case 
are as follows; 

(a) The appellant has no adequate remedy at law. 
The agreements upon which recovery is sought were 
under seal and as appellant is not a party thereto it 


could not recover thereon at law. See Willard v. Wood, 
135 L. S. 309, where ilu* Court said, at pagx* 313 :| 


‘‘If llu‘ a.u'i'ec'nuuit of tlu' i^Taiitee is consiuered 
as und(‘r sc'al, by ri'ason of the deed beiiii^' s|ealed 
by the .u'l'antor, it falls within tile setth'd n^le of 
the conimoii law, in foi’cc* in the District of C|)lum- 
bia, that no oiu^ can maintain an action at hjw on 
a contract under seal to which he is not a nalrtv.” 

‘ I • 


(b) Kipiity has jurisdiction in order to avoid a mul- 
tijilicity of suits. If the ])arties who rni.ulit be liable 
to tlie plaintiff in this suit were not all brought before 
the Court in one case the following would be the ijesult. 
With res])ect to the agreements tiled with the I Now 
Jersey Fidelity cV: labile Class Insurance Compalny, a 
copy of which is attached to the amendment to the bill 


of complaint as Fxhibit K, separate suits would have 
to be instituted against each of the reinsurers. Each 
of these agreements provides in paragraph '1 as 
follows: 


* but the reinsurer shall in no eve|it be 
liable liei’eunder foi* a grc'ater pro])ortion of any 
loss, costs, {‘X])enses and interest than the propor¬ 
tion that the amount of reinsurance bears to the 
amount of th.e boiid.’^ 


Because of this provision each of the reinsurers is 
only liable on this type of reinsurance agreemeijt for 
a proportionate ])art of the amount claimed. The 
aggregate liability of these agreements would not ^qual 
the amount of a])pellanCs claim because the total 
amount of reinsurance is less than the total amount of 
the bond. Consequently the appellant could not| have 
secured com.plete relief by suing each of the reinsurers 
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on tlieso niiTcemonts. It would also have been ncces- 
sarv lo sue the reinsurers on the otlier set of reinsur- 

• r 

anee agreements in order to recover tlie balance of 
it^ claim. 

Had sTiit been instituted a<»-ainst one reinsurer on 

I ' 

the typo of reinsuranee ag’reement hied with the Dis¬ 
trict of (’olunil)ia and a decree entered in favor of the 
reinsurer it would then have become necessarv to sue 
all reinsurers on the othei* s(‘t of au’reements. 

In this situation it is far more convenient and prac¬ 
tical to sue the reinsurers on both ty])es of ati'reeraent 
in one proceedpiii' and also to join as defendants the 
Consolidated Indemnity tS: Insurance Com])any, the 
National Construction Company and the Disti'ict of 
Columbia, all of which have an interest in the subject 
matter of the litigation. This is what has been done. 

It is fundamental that where, as here, there is a 
community of interest among the detendauts in the 
(|uestions of law and fact involved in the general con¬ 
troversy, equity may take jurisdiction to avoid a mul- 
ti})licity of suits. Cun/p r. Boijd, 229 C. !S. 5‘>0; SmjjfJt 
r. A)>ics, 169 V. S. 466; Lracemvorilt Savings and 
Trust V. Xeivnian ef al., 23 F. (2d) 835. 

(c) Where thp remedy at law is doubtful equity will 
take jurisdiction. Counsel for the reinsurers probably 
will not deny that it is doubtful whether the appellant 
could recover at law. In the case of Davis v. Wakelee, 
156 U. S. 680, at page 688, the Supreme Court said: 


“It is a settled ])rinciple of equity jurisprudence 
that, if the remedy at law be doubtful, a court of 
equity will not decline cognizance of the suit * 
Where equity can give relief plaintiff ought not 
to be compelled to speculate upon tlm chance of 
his obtaining relief at law.” 


D. The Decisions With Respect to the Right of IM^ate- 
rialmen to Recover Upon Agreements Such as Tljiose 
Involved Here. i 


orlx, 


’'tit os 


nia. 

ree- 

iiieli 

tlio 

was 
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There are three decisions which deal with the! lia¬ 
bility of reinsurers to materialmen on agreements 
similar to those involved here. One is unreported and 
two are reported. A discussion of these decisions fol¬ 
lows. 

The unreported decision is the case of United States, 
to Use of 11. F. 11 utchens r. Batson Cook Co., htcofpit- 
rated, and Southern Surety Company of Neiu 1 
which was decided on July (j, Ib.’b'b by the United St 
District Court for the Eastern District of Virg 
That was an action at law ui)on a reinsurance ag 
ment running to the United States as obligee and w 
was similar to tlie one involved hei’e which lains to 
District of Columbia as o])ligee. A deniurrei’ which 
inter])osed by the reinsurer was sustained. The deciision 
was placed on the ground that the reinsurance agree¬ 
ment protected the United States in its own right and 
did not either expressly or impliedly undertake to 
guarantee the performance of the obligation to pay 
materialmen, which was contained in the performance 
bond. It does not appear from the opinion of the Cf)urt 
that the facts showing the reasons for the execiution 
of the reinsurance agreement were set out in the pDad- 
ing to which a demurrer was interposed. As the Court 

• i 

did not mention these facts in its opinion they probably 
were not called to its attention. In the case at!bar 
these facts are set out in the bill of complaint jand 
moreover, this is a suit in equity, whereas that ^se 
was an action at law. The cases are thus distinguish¬ 
able. 



Tile case of rniied States to rse of Colomal Bride 
Corporation, ct at. r. Federal Suretp Co. et al., 12 F. 
(2d) 964 involved the type of reinsurance agTeement 
\vhicli appellant contends was executed in order to com¬ 
ply with the Xew York Insurance Law. It did not in¬ 
volve the tyjie of reinsurance agreement which runs 
to the District of Columbia as obligee. 


The agreimieiil involved in that case atiiiarently con¬ 
tained, as does the similar agreenunit in this case, an 
exjiress })rovision that if under any law the agree¬ 
ment should l>e re<iuired to be in such form as to enable 
th(‘ beiiehciary und(‘r the bond to sue thereon, the 
agreement sliould be dcH'ined to hi* in compliance with 
such law. This pi’ovision was called to the Court’s 
attention in that ei\<e. lIow(‘Ver, instead of pointing 
to a law such as the Xew York Insurance Law, as 
being a law retjuiring the inclusion in the bond of the 
provision numtioned, tin* appellant in that case ap¬ 
parently i»ointed to the Hurd Law (4t) L.S.C.A. Sec. 
270) as lieing such a law. ()f course there is no such 
re<iuiremenl in the Ilurd Law and the Court dismissed 
this contention savinii': 


“Tliat Act (ilurd Act (40 L.S.lLA. Sec. 270)) 
does not fall within the descri])tion of the re¬ 
insurance agreennent of a law which requires the 
bond to be in such form as to enable the obligee 


or beneliciary of the bond to maintain a joint ac¬ 
tion a.gainst the surety com])any and the re¬ 
insurer.” (Words in ])arentheses inserted by 


counsel.) 


It thus appears that the decision mentioned did not 
pass upon the (luestion which is presented in this case 
with respect to the liability of the reinsurers on the 
type of reinsurance agreement which involves the Xew 
York Insurance Law. 
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In United States to Use of Buckeleic Hardware Qo. 
V. Union Indemnity Co., et at., 6 Fed. Supp. 360, t]ie 
type of reinsurance agreement involved appareiitjly 
was similar to the one which runs to the District ^1’ 
Columbia as obligee. The action was at law. Tjie 
Court decided that the reinsurance agreement involvj^d 
was a bond within the meaning of the Hurd Act (flO 
U. S. C. A. sec. 270) and that consequently the matje- 
rialmen could recover thereon. | 

The appellant in the case at bar did not sue at H.w 
upon the reinsurance agreement on the theory that it 
is a bond within the meaning of the Act of Februa|L*y 
28, 1899, 30 Stat. 906, as amended by the Act of Se|p- 
teniber 1, 1916, 39 Stat. 688. Its reason for not so 
suing is that it appears from these statutes that such 
a bond must be executed bv the contractor. The cdn- 
tractor did not execute the reinsurance agreements 
and is not a party to them. ^Moreover the reinsurance 
agreements are not in the form of bonds. However, 
the Hurd Act also requires that the bond be executed 
by the contractor and notwithstanding this it has bebn 
decided in the case mentioned that such a reinsurance 
agreement is a bond within the meaning of the Huk’d 
Act. In these circumstances if this Court be of the 
opinion that this type of reinsurance agreement isj a 
bond within the meaning of the statutes mentioned the 
decree of the lower court should be reversed and the 
cause remanded to the lower court with instructions to 
transfer the case to the law side and to allow sufjh 
amendments to the pleadings as may be necessary to 
conform them to the proper practice. See Title $4, 
Section 14 of the Code of the District of Columbia. 
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E. The Bill and Amendment Thereto Are Not 

Multifarious. 


It was contended in the Court below that as the ap¬ 
pellant's claim against each appellee arises under a 
separate and distinct contract there is a misjoinder of 
causes of action and a misjoinder of parties. In reply 
to this contention it should ])e noted that in Gaines v. 
Chew, 2 How, (>19, page 042, the Su])reme Court said: 

“Every case must be governed bv its own cir- 
cumstances; and as these are as diversified as the 
names of the parties, the coiud must exercise sound 
discretion on the subject. AVliilst parties should 
not be subjected to expense and an inconvenience, 
in litigating matters in which thev have no interest, 
multiplicity of suits should be avoided, by uniting 
in one bill all who have an interest in the principal 
matter in controversy, though the interests may 
hare arisett under di.'^tlnct contracts/' (Italics 
ours.) 


This language of tlie Supreme Court was recently 
quoted with approval ))y this Court in the case of Slater 
V. Ruggles, 49 App. D. C. 277, at page 278. 

In support of their contention appellees relied on the 
case of People's National Bank of Charlottesville v. 
Saville, 25 App. 1). C. 139. That case was decided in 
1905. Subsequent to the decision in that case the Su¬ 
preme Court of the District of Columbia adopted equity 
rule 19 which liberalizes the practice in this jurisdiction 
with respect to joinder of parties or causes of action 
in proceedings in equity. That rule provides in part 
as follows: 

* if there be more than one defendant the 
liability must be one asserted against all of the 
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material defendants, or sufficient grounds must 
pear for uniting the causes of action in order | to 
promote the convenient administratiton of justice. 
If it appear that any such causes of action can ijiot 
be conveniently disposed of together, the court njay 
order separate trials.’^ j 

This Rule is the same as Federal Equity Rule 26. Under 
the latter rule it has been held by the Federal CouHs 
that if there appears from the bill sufficient grouijds 
for uniting the causes of action in order to promj)te 
the convenient administration of justice the bill is ^lot 
subject to tlie objection, of misjoinder of parties or mis¬ 
joinder of causes of action. See Crawford v. Washing- 
ion Northe^'u R. Co., 233 Fed. 961, at page 966. See also 
Schell V. Lemider Clark College ef al., 2 F. (2d) 17, at 
page 21 where the court said: 

I 

“The vice of multifariousness is the unionjof 
causes of action which, or of parties whose claiihs, 
it is either impractical or inconvenient to hear qnd 
adjudicate in a single suit. Where this vice dbes 
not exist, where it is as practical and convenient 
for the court and the parties to deal with the claijms 
or causes of action presented in one suit asj in 
many, the pleading is not multifarious, and| it 
should be sustained. 

‘^Westinghouse Air Brake Co. v. Kansas C\ity 
So. Rg. Co., 137 F. 26, 31, 32, 33. There can be 
no misjoinder of causes of action in equity in dny 
bill which presents a common point of litigation, 
which affects the entire subject-matter, and the 
decision of which will settle the rights of all the 
parties to the suit.” j 

I 

I 

See also Carter i\ Blaine County Inv. Co. 45 F. (^d) 
643 at page 648, where the Court in discussing Federal 
Equity Rule 26 said: 


‘‘The new I'lile hiis ]il)evalize(l the former strict 
rules reii-ardinii- multifariousness of ])leadini»‘s and 
misjoinder, as inter])reted by the federal courts, 
so that th(‘ (‘iitire matter Avhieh ])resents a com¬ 
mon ])oinit of litigation may b(‘ determined in a 
plenary suit wheiv all the ri<;-hts of the })ai*ties 
may ])e settled and thereby ])i*eventini;’ needless 
multiplicity of suits and inconvenience.'' 


It is more practical and convtmient for the court and 
the pai'ties to deal with the claims and causes of action 
here ])reseuted in one suit than in many. The reasons 
for this have already been discussed and will not be 
repeated here. Conseciuently the bill and amendment 
thereto are not vulnerable to the objection of multi- 
fa riousness. 


Conclusion 

It is respectfully submitted that the decree of the 
lower Court should be reversed and the cause re¬ 
manded for trial. It is also submitted that if this 
Court be of the opinion that the reinsurance ag-rce- 
ments filed with the District of Columbia are bonds 
within the meanini;’ of the Act of February 28, 1899, 80 
Stat. 906, as amended by the Act of September 1, 1916, 
39 Stat. 688, the decree should be reversed and the 
cause remanded, with instructions to transfer the cause 
to the law side and to allow such amendments to the 
pleadings as may be necessary to conform them to the 
proper practice. 

Respectfully submitted, 

Fontaine C. Br.4dley, 
Attorney for Appellant, 
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No. 6409 
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Bruckxer-Mitchell, Ixc., a Corporation, Appelldnt, 

vs. I 
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tion; Gexeral Reixsuraxce Corporatiox, a Corpo¬ 
ration; Great Americax Ixdemxity Compaxy. a 
Corporation; The Excess Ixsuraxce Compaxy of 
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BRIEF FOR APPELLEES, SUN INDEMNITY COM¬ 
PANY OF NEW YORK, GENERAL REINSUR- 
ANCE CORPORATION, GREAT AMERICAN IN¬ 
DEMNITY COMPANY, THE EXCESS INSI|R- 
ANCE COMPANY OF AMERICA AND GUARD¬ 
IAN CASUALTY COMPANY. I 

I 

I 

' i 

I 

STATEMENT OF THE CASE. | 

This case is before this Court upon an appeal fiiom 
an order of the lower Court granting the appellees’ 
motion to dismiss the bill of complaint, and the state¬ 
ment of the case as set forth in the appellant’s bij'ief 
is substantially correct, the facts and questions! at 
law’ being the same as those involved in cases num¬ 
bered 6408, 6416 and 6421, with the exception that in 
this case the appellant does not sue in the name of 
the District of Columbia but in its own right. | 
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QUESTIONS INVOLVED. 

The real questions involved in this appeal are as 
follows: 

1. Whether or not a subcontractor or materialman 
suing upon a surety bond claimed to have been given 
in accordance with the Act of Congress dated Feb¬ 
ruary 28, 1899, has the right to sue in Equity, or 
whether or not he is compelled to file a suit at Law. 

2. Whether or not the appellees are liable under 
their reinsurance agreements for the payment of labor 
and material. 

3. Whether or not there can be joined as defend¬ 
ants in the same suit the several appellees, their obli¬ 
gations, if any, being based upon separate and distinct 
agreements. 

ARGUMENT. 

1 . 

The Proceeding Should Be at Law and Not in Equity. 

It will be noted upon reading the bill of complaint 
as well as appellant’s brief that the basis of the rights 
of the appellant, if any, to file suit upon the bonds 
involved herein is the Act of Congress dated Feb¬ 
ruary 28, 1899, which is as follows: 

“Be it enacted by the Senate and House of 
Representatives of the United States of Amer¬ 
ica in Congress assembled. That hereafter any 
person or persons entering into a formal con¬ 
tract with the District of Columbia for the con¬ 
struction of any public building or the prosecu¬ 
tion and completion of any public building or 
the prosecution and completion of any public 
work, or for repairs upon any public building or 
public work, shall be required, before commenc- 


I 


3 i 

I 

I 

I 

ing such work, to execute the usual penal botnd 
with good and sufficient sureties, with the adfii- 
tional obligation that such contractor or contrac¬ 
tors shall promptly make payments to all per¬ 
sons supplying him or them labor and mateijial 
in the prosecution of the work provided for!in 
said contract; and any person or persons mik¬ 
ing application therefor and furnishing affidavit 
to the department under the direction of wh|ch 
said work is being or has been prosecuted tjiat 
labor or materials for the prosecution of sich 
work has been supplied by him or them, ^nd 
payment for which has not been made, shall! be 
furnished with a certified copy of said contract 
and bond, upon which said person or persons 
supplying such labor and material shall havi a 
right of action and shall be authorized to bring 
suit in the name of the District of Columbia! or 
the United States for his or their use and be^ie- 
fit against said contractor and sureties and! to 
prosecute the same to final judgment and execu¬ 
tion: Provided, that such action and its pros¬ 
ecution shall not involve the District of Coli|m- 
bia or the United States in any expense. Pro¬ 
vided, that in such case the court in which sich 
action is brought is authorized to require proper 
security for costs in case judgment is for ihe 
defendant.” | 

It will be seen that the appellant’s rights are [en¬ 
tirely statutory, as without the statute it must be (Con¬ 
ceded that it would have no right to file a suit in 
the name of the District of Columbia or in its C'wn 
name upon an instrument under seal to which ilf is 
not a party. | 

The foregoing statute is similar in most respect^ to 
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the statute knowm as the Hurd Law, which is the Act 
of Congress of August 13, 1894, as amended, and the 
Courts in construing the last-mentioned Act have held 
that the suit must be filed at Law and not in Equity. 

In the case of Illinois Surety Company v. United 
States, 240 U. S. 214, 60 L. ed. 609, the question raised 
was whether or not suit under the statute was a suit 
at Law or in Equity, and the Court through Mr. Jus¬ 
tice Hughes in deciding that the suit under the bond 

c? o 

was one at Law and not at Equity said as follows: 

“The question has not been raised heretofore 
in this court, but it has been assumed in many 
cases that the action to be brought under the 
statute i^pon the contractor's bond, whether the 
action was instituted by the United States . . . 
or by creditors in the name of the United States, 
was an action at law. United States Fidelity & 
G. Co. V. United States, 209 U. S. 306, 52 L. ed. 
804, 28 Sup. Ct. Rep. 537 . . ., a question arose 
as to the propriety of allowing a docket fee to 
each claimant. Sec. 824 of the Revised Statutes 
(Comp. Stat. 1913, par. 1378), provides for a 
docket fee of $10 ‘in cases at law, when judgment 
is rendered without a jury’. The Court said: 
‘The allowance of a docket fee of $10 to each 
claimant appears to us to be correct. Rev. Stat. 
par. 824. The claims are several and represent 
distinct causes of action in different parties, al¬ 
though consolidated in a single suit.’ In the cir¬ 
cuit and district courts and in the circuit courts 
of appeal, while it seems that objection has rarely 
been made, there has been almost complete uni¬ 
formity in treating the creditor’s action under the 
act of 1905 as one at law ... We see no ground 
upon which the conclusion can be justified that 
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the liability of the surety on its bond is to be de¬ 
termined in equity. The contrary has been tl^e 
generally accepted, and we think the correct praic- 
tice.” I 

A very recent case, wherein the question as ^o 
whether or not a suit under the statute could pe 
brought at Equity is the case of United States, to t\ie 
use of Colonial Brick Corporation, et al. v. Federal 
Sureti/ Company, et al., 5 Fed. Supp. 247, decided l^\o- 
veniber 20, 1933, in the District Court for the Distri^ct 
of Maryland, wherein the Court stated as follow’s: i 
'‘But it has finally been authoritatively de- 
cided that a suit brought under this section is| a 
suit at Law and not a suit in Equity. Illinc^is 
Surety Company v. United States, to use |of 
Peeler, 240 U. S. 214, 223.*’ j 

The United States Circuit Court of Appeals for t^e 
Fourth Circuit affirmed the decision of the lower Coijrt 
stating as follows: ! 

“It may be noted in passing that the pending 
suit is in Equity and that it has been authori¬ 
tatively decided that a suit brought under t^e 
Hurd Act is a suit at Law and not a suit |in 
Equity.” . 72 Fed. (2d) 964. 

2. I 

Appellees Not Liable Under Reinsurance Agreej- 
ments for Payment for Labor and Material. 

In considering this question we are confronted with 
the fact that the appellant’s rights, if any, are based 
entirely upon the said Act of Congress of February 
28, 1899, and, therefore, to recover against the Ap¬ 
pellees it must show that the bond upon which it! is 
suing is one given and provided for in that statute. 
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This Court in the very recent case of Maiatico Con¬ 
struction Companyj Inc. v. U. S. A., to the use of R. 
Bland Phelps, et al., 63 W.L.R. 762, decided July 29, 
1935, in considering a bond given supposedly under 
the Hurd Law, made the following statement in con¬ 
nection with bonds of this character: 

“If the bond was not one of the nature con¬ 
templated by the statute no rights accrued to 
appellees for the reason that in such case the act 

ivould not authorize its execution. The same re¬ 
sult follows if it be considered a common law 

bond, for at common law an obligation to which 
one is neither party nor privy furnishes no pro¬ 
tection to such a one.” (Italics ours.) 

The agreements of reinsurance could not have been 
given pursuant to the foregoing Act of Congress, as a 
reading of that Act will disclose on its face and, sec¬ 
ond, even if they were given in pursuance of said Act 
of Congress there is nothing in the agreements of rein¬ 
surance which make them for the benefit of material- 
men. 

The appellees are not in any w’ay parties to the con¬ 
tract between the District of Columbia and the general 
contractor; further, they are not parties to the bond 
given by the general contractor to the District of Co¬ 
lumbia under;the foregoing Act of Congress. Like¬ 
wise the contractor is not a party in any way to the 
agreements of reinsurance of the appellees. It 'will 
therefore be seen that there is no privity between the 
materialmen and these appellees. 

The only theory upon which the appellees can be 
held liable to, the appellant is that the reinsurance 
agreements, set out in the bill of complaint were 
given under the Act of Congress above mentioned. 


Hence, if the reinsurance agreements were not ghjen 
under or in pursuance of said Act of Congress th(jre 
is no cause of action set out in the hill of complaint. 

The bond which is provided for in said Act of Con¬ 
gress is, in effect, two distinct agreements, one to !se- 
cure the Government for the faithful performance! of 
the contract, and the other to protect persons who fjir- 
nished labor and material to the contractor. 'Ijhe 
foregoing was held to be the law by the United States 
Supreme Court in the case of Equitable Surety C6,m- 
pany v. United States of America, for the use of 
McMillan S Son, 234 U. S. 448; 58 L. ed. 1394, whejre- 
in the Court stated that the obligation of the boid 


. has a dual aspect, it being given in the 
first place to secure to the Government the faith¬ 
ful performance of all obligations which a con¬ 
tractor may assume to it; and, in the secdnd 
place, to protect third persons from whom ihe 
contractor may obtain materials or labor; ^nd 
that these two agreements are as distinct if 
contained in separate instruments,^^ (Italics 
ours.) I 

I 

A reading of the bond given by the New Jersey fi¬ 
delity and Plate Glass Insurance Company in pui^su- 
ance of the foregoing Act of Congress and signed j by 
the contractor shows that it contained the dual asp(ect 
of the Act, running to both the District of Columbia 
and to the material men and laborers, whereas the 
agreements of reinsurance run only to the District! of 
Columbia and specifically state: 

. . it being the purpose and intent hereof j to 
guarantee and indemnify the District of Coliim- 
bia against loss under said bond of National 
Construction Co. as principal.’’ | 
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There is nothing in the agreements of reinsurance 
which can be construed as running to the benefit of 
the laborers and materialmen and it is undisputed in 
this case that in so far as the District of Columbia is 
concerned theiv are making no claim for any damage 
or loss sustained. An examination of the above Act 
of Congress discloses that there is no provision con¬ 
tained therein about reinsurance agreements or suits 
thereon. The Act specifically states: 

. . that hereafter any person or persons enter¬ 
ing into a formal contract with the District of 
Columbia, for the construction of any public 
building or the prosecution and completion of 
any public works . . . shall be required, before 
commencing such work to execute the usual penal 
bond with good and sufficient sureties, with the 
additional obligation that such contractor or con¬ 
tractors shall promptly make payment to all per¬ 
sons supplying him or them with labor or ma¬ 
terial.” 

The act contemplates that the usual bond, not bonds, 
shall be executed by the contractor with good and suf¬ 
ficient sureties. Any act on the part of the District 
of Columbia in accepting or requiring reinsurance 
agreements ini addition to such bond is wholly beyond 
its powers as such reinsurance agreements are not 
provided for in the Act of Congress. The contractor 
is not a party to the agreements of reinsurance and is 
not in any way bound by the terms thereof. We 
therefore have a situation w^here the appellant is en¬ 
deavoring under the foregoing Act of Congress to sue 
upon a sealed instrument, upon which instrument the 
contractor is i not liable. The Act contemplates 
throughout that the suit shall be against the contrac¬ 
tor and his sureties, that is, upon a bond upon which 
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the contractor appears as principal and a surety Ap¬ 
pears as surety. It does not contemplate a ^uit 
aauinst an indemnitor of the suretv or an indemniftor 
of the United States, as that is the most that can| be 
said regarding the effect or liability of these reinsjur- 
ance agreements. There is not one word in the .^ct 
which gives a materialman a right to sue in the ndme 
of the District of Columbia against any party otjier 
than the contractor and the sureties on his bond. ! 

i 

It is quite obvious from the foregoing that thbse 
reinsurance agreements are not agreements given pur¬ 
suant to said Act of Congress but, on the contrary, are 
documents which the District of Columbia as a ma1|ter 
of precaution required for its individual protection in¬ 
dependent of the bond which is required under said 
Act of Congress. 

I 

The agreements specifically state, as hereinbefbre 
mentioned, that they were given for the following 
purpose: | 

*To guarantee and indemnify the District of 
Columbia against loss under said bond.” | 

I 

and to write into these agreements an obligation for 
the benefit of materialmen and laborers, the Cq'urt 
w’ould in effect be writing a new contract for the jjar- 
ties by adding after the quotation just mentioned jthe 
following words: | 

and also to pay any and all laborers and iia- 
terialmen furnishing labor and supplies in the 

prosecution of the work. ! 

I. 

and we respectfully submit that it is not the functjion 
of Courts to make new agreements for the parties but 
merely to enforce agreements as they find them. ’^Dhe 
materialmen are given no rights against these r^in- 
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surers by virtue of the agreements themselves or by 
virtue of the Act of Congress. 

The agreements of reinsurers, as is well settled, are 
mere contracts of indemnitv and in this instance were 
to indemnifv the District of Columbia alone. The or- 
dinary contract of reinsurance operates solely between 
the reinsured and the reinsurers and creates no priv¬ 
ity whatever between the reinsurer and the person 
originally insured unless specifically provided for 
therein, and in this case the only provision provided 
for in said agreements of reinsurance was to indem¬ 
nifv the District of Columbia. 

•> 

The agreements involved herein are under seal and 
it has been repeatedly held that in the construction of 
an instrument under seal it must be strictlv construed 
as bv the solemnitv of attaching a seal to an instru- 
inent the parties are presumed to have included there¬ 
in all that they intended to embrace by their agree¬ 
ment. 

The appellant devotes considerable discussion to the 
allegations contained in the bill of complaint concern¬ 
ing the practice of the Commissioners of the District 
of Columbia in accepting surety bonds from a com¬ 
pany in excess of ten (10%) per cent of the paid-up 
capital and surplus of such surety. The position of 
these appellees is that the authority of the Commis¬ 
sioners of the District of Columbia in accepting or re¬ 
quiring a bond was restricted entirely to the authority 
contained in said Act of Congress of February 28, 
1899, and any bond that they may have taken which 
was not in conformity therewith was without effect. 
The important question is the legal effect and the lia¬ 
bility imposed upon the appellees by the said reinsur¬ 
ance agreements. It is apparent that the Commission¬ 
ers realized that these reinsurance agreements did not 
protect labor and materialmen by their action in re- 





quiring the Consolidated Indemnity and Insurance 
Company bond after the failure of the New Jet'sey 
Fidelity & Plate Glass Insurance Company. Thej ap¬ 
pellant further states that it was just as much! the 
duty of the Commissioners under the Statute to! see 

V I 

that a proper bond was furnished to protect labor| and 
materialmen as it was to require a bond to protect) the 
District of Columbia. While this statement is pjrob- 
ably true, it adds no strength to the present position 
of the appellant, as the question is not so mubh— 
What was the duty of the Commissioners, as ii: is, 
whether or not the Commissioners succeeded in |per- 
forming that duty. Again referring to the case of 
Maiatico Construction Company, Inc. v. United siates 


of America to the use of R. Bland Phelps, supra,|this 
Court had the following to sav: ! 

I 

“Holding, as we do these views, we are obl^ed 
to hold that plaintiffs had no case on the l^ond 
taken by the Secretary of Interior. That of$cial 
might have taken another and different l^ond 
under which appellees could have claimed pro¬ 
tection or he might have taken no bond at ill— 
or appellees might have taken means to protect 
themselves; but in the circumstances we have 
detailed there was no authority in the Secretary 
to take a bond under the provisions of the ^urd 
Act. And the fact that he did will not of ijiself 
entitle appellees to sue upon it. If the hond \ was 
not one of the nature contemplated by the statute 
no rights accrued to appellees for the reason'that 


in such case the act would not authorize its ectecu- 
tion.^^ (Italics ours.) I 


The only cases which we have been able to i find 
wherein the exact question involved herein has been 
decided, that is, the liability of reinsurers for the jpay- 
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ment of labor and material bills, are the cases of 
United States ex rel. Buckeleiv Hardivare Co. v. Union 
Indemnity Co., et al., 6 Fed. Supp. 360, in the United 
States District Court for the AVestern District of 
Louisiana and United States of America, luho sices for 
the use and benefit of F. II. Hutchins v. Batson-Cook 
Company, et al., Law No. 5597, in the District Court 
of the United States for the Eastern District of A^ir- 
ginia at Norfolk, A'irginia, both of which cases are 
cited in the appellants’ brief. 

It is true that in the first-mentioned case the Court 
did hold that the reinsurance agreements were liable 
for claims for labor and material, but the Court in its 
opinion does not give any substantial reasons for so 
holding. On the other hand in the last-mentioned 
case it will be found that the Court gave verv serious 
consideration to the question involved and, in holding 
that the reinsurance agreements were not liable for 
claims for labor and material, assigned very substan¬ 
tial and logical reasons for so holding. 

In the case i decided bv the District Court of the 
United States for the Eastern District of A^irginia the 
use-plaintiff, a subcontractor to the defendant Batson- 
Cook Company, the general contractor, filed suit 
under the Hurd Act, naming as defendants the general 
contractor and, his surety, the Southern Surety Com¬ 
pany of New York. Thereafter an intervening peti¬ 
tion was filed' by another subcontractor which set 
forth among Other things that the Home Indemnity 
Company entered into a reinsurance agreement with 
the United States Government as obligee, ‘ and said 
agreement of reinsurance was made a part of the in¬ 
tervening petition. 

The record shows that the original bond executed 
by the Southern Surety Company was practically iden¬ 
tical with the bond executed in the present case by the 
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New Jersey Fidelity & Plate Glass Insurance c|)m- 
pany, and provided among* other things to secure ithe 
prompt payment of all claims for labor and matei[iaL 
The reinsurance agreement executed by the Homej In¬ 
demnity Company in that case was identical with j the 
reinsurance agreements executed by the appellees 
herein. The Home Indemnity Company filed a dei^lur- 
rer to the petition, which demurrer was sustained in 
an opinion by Judge Luther B. IVay dated Julj.' 6, 
1933, a complete copy of which is appended heretoj for 
the reason that said opinion is not reported. Ini the 
course of his opinion he stated among other things as 
follows: 

‘‘It seems to me that neither the original plain¬ 
tiff nor any intervenor has any right under the 
reinsuruance agreement, which is designated, ' Re¬ 
insurance agreement in Favor of the Uhited 
States^ but rather that said agreement was given 
and accepted solely for the purpose of guaran¬ 
teeing and indemnifying the United States in its 
own right against loss under the ‘Standard gov¬ 
ernment Form of Performance Bond' furnished 
by the Southern Surety Company.’' .... j 
“The reinsurance agreement here sued on does 
not undertake to guarantee full and faithful |per- 
formance of the ‘Performance Bond’ given by the 
Southern Surety Company, and, consequentl;]j^, of 
the obligations of the contract which that lt)ond 
was given to secure, but is limited to guarantee¬ 
ing and indemnifying the United States against 
loss under said performance bond. That is What 
the parties to the reinsurance agreement kave 
said is its purpose and intent ... It will b^ ob¬ 
served that no reference is made in the reinsur¬ 
ance agreement to any intention or purpose to 
inde mnif y or guarantee persons furnishing labor 
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or materials in the proposed public work, nor 
is such a purpose or intent reasonably to be im¬ 
plied from the express provisions. On the whole, 
it seems to me that the only reasonable interpre¬ 
tation which can be given to the reinsurance 
agreement is that it guarantees to the United 
States in its own right the solvency of the South¬ 
ern Surety Company of New York, to the extent 
of not exceeding $140,154.25, and that it does 
not, either expressly or impliedly, undertake to 
guarantee the faithful performance and observ¬ 
ance of all of the obligations of the ‘Performance 
Bond’ designated in the Act of Congress as the 
‘usual penal bond’, given by the Southern Surety 
Company,: among which obligations is the obli¬ 
gation to pay labor and material claims.” 

The appellant lays great stress and devotes a large 
part of its brief upon the so-called side agreements 
entered into between the original surety New Jersey 
Fidelity & Plate Glass Insurance Company and the 
appellees. It lis respectfully submitted that these so- 
called side agreements do not add any strength what¬ 
soever to the appellant’s position as it must be quite 
apparent that they were not executed for any reason 
other than as protection for the New Jersey Fidelity 
& Plate Glass Insurance Company and for the further 
reason that the present suits are based upon the Act 
of Congress dated February 28, 1899, and that said 
side agreements were not executed in compliance with 
that statute nor are any rights given therein to the 
appellant to file suit thereon. 

The said' side agreements of reinsurance are the 
usual and customary form of reinsurance agreements 
and are solely for the purpose of fixing the rights be¬ 
tween the reinsurers and the reinsured. 

The question of the liability of a reinsurer upon 



agreements in the form of the so-called side agree¬ 
ments was passed upon in the case of United Stat'^s of 
America to the use of Colonial Brick Corporatio'^i, et 
al. V. Federal Surety Companyj a corporation, et^ al., 
5 Fed. Supp. 247, decided by the District Court of the 
United States for the District of Maryland. I 
In that case a bill of complaint was filed in E(j[uity 
by an unpaid subcontractor of a general contractor 
who had undertaken a Government contract inj the 
State of Maryland. The defendants were the original 
surety company, the Federal Surety Company, \\%ich 
was alleged to be insolvent, and three other insurance 
companies who were sued as reinsurers of the Federal 
Surety Company upon agreements similar to thi so- 
called side agreements. Two of the reinsurance de¬ 
fendants moved to dismiss the bill for the following, 
among other, reasons: | 


“(b) lack of sufficient cause of action against 
the defendants disclosed by the bill; (c) lacjk of 
equitable rights, disclosed by the bill; (d) plain¬ 
tiffs have complete and adequate remedy at law.'' 


The Court, in its opinion granting the motioji to 
dismiss, had the following to say with reference tcj the 
Hurd Law: I 


“Section 270 is a very special statute, confer¬ 
ring jurisdiction both as a subject matter and as 
to venue, of a very particular matter. Reading 
its provisions gives no indication of the l0gal 
possibility of extending its terms by construc^tion 
and implication to subject reinsurers of the orig¬ 
inal surety on the bond therein mentioned to suit 
at the instance of subcontractors either in the dis¬ 
trict of which they are inhabitants or in the Idis- 
trict in which the contract was to be performed." 
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Further on, the Court said as follows: 

“It is by the great weight of authority clearly 
the law of reinsurance that the ori^nal insured 
may not sue the reinsurer because there is not 
privity of contract between them. And the ben- 
eht of the ordinary reinsurance contract inures 
directly to the original insurer as so insured, and 

in the event of insolvency of the original insurer 
the proceeds of the reinsurance policy are assets 
for the benefit of general creditors and not of the 
original insured as a particular creditor. The 
latter has, no lien either legal or equitable on the 
reinsurance policy. This well-established law 
effecting ithe important subject of reinsurance 
is generally stated in the case law and recognized 
by leading text books on insurance.” 

The Court, in passing upon paragraph 13 of the 
agreement of reinsurance, which is identical with 
paragraph 13' in the so-called side agreements in¬ 
volved herein, stated as follows: 

“I do not consider these provisions of the gen¬ 
eral conditions applicable to the instant case. 
So far as 1 1 am aware, there is no Federal law, 
by either i statute or decision, that makes these 
provisions of the bond applicable in this case. 
They were probably inserted because the general 
form of bond was prepared for use in any one of 
the United States and to meet the local condi¬ 
tions in some State or States resulting from spe¬ 
cial statutes or Court decisions contrary in ef¬ 
fect to the general law of reinsurance above 
mentioned.” 

The foregoing case was appealed and is reported in 
72 Fed. (2d) 964, and is known as United States v. 


Federal Surety Company^ wherein on Octobeij 12, 
1934, the Circuit Court of Ai)i)eals for the Fourth | Cir¬ 
cuit affirmed the lower Court. One of the grolinds 
upon which the use plaintiffs based their right t^ re¬ 
covery against the reinsurers was that since the Icon- 
tracts of reinsurance were made in respect to a tond 
given by the contractor and surety company in jcon- 

formitv with the Hurd Act thev must be construed as 

. I . 

contracts for the benefit of third persons giving| rise 


to a direct right of action by the supply men against 
the reinsurers. j 

I 

The Court stated with respect to the foregoing |con¬ 
tention by the use plaintiffs, as follows: | 


“The latter ground may be considered ini the 
light of the established rule that an insured jmay 
not bring an action at law against a reinsurer of 
the risk under a strict contract of reinsurance 
because there is no privity of contract between 
them.” Citing numerous cases. “Such reiisur- 
ance, in the ordinary case, is taken out fot the 
benefit of the reinsured in order to indemnify it 
from loss, and it has become a settled principle 
that upon the insolvency of the insurer, the j pro¬ 
ceeds of the reinsurance are assets to be distrib¬ 


uted generally amongst its creditors and th^ in¬ 
sured has no special equitable claim agiinst 


them.” Citing numerous cases. 


Further on, the Court states as follows: j 

“Nor does it alter the situation that in| the 
present case the risk insured arose under a lj)ond 
given in conformity with the Hurd Act! (40 
U.S.C.A. Par. 270). That act does not fall within 
the description in the reinsurance agreemeijt of 
a law which requires the agreement to b^ in 
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such form as to enable the obligee or beneficiary 
of the bond to maintain a joint action against 
the surety company and the reinsurer. It merely 
requires that the contractor upon a public work 
shall execute the usual penal bond with sufficient 
sureties, with the additional obligation that he 
will promptly make payment to persons supply¬ 
ing him with labor and material in the prosecu¬ 
tion of the work, and gives to the supply men, if 
they have not been paid, the right to intervene 
and be made a party to an action instituted by 
the United States ‘on the bond of the contrac¬ 
tor’, and to have their rights adjudicated in such 
action; or if the United States fails to bring suit 
within six months, then the unpaid supply men 
may bring suit in the name of the United States 
for their own benefit against ‘such contractor 
and his surety’. There is no requirement of re¬ 
insurance and no stipulation as to the rights of 
the parties v/hen the surety, acting on its own 
account, reinsures the risk; and it may be as¬ 
sumed, in the absence of statutory provision, that 
the rights, of the parties are to be governed by 
the general rules of law when reinsurance is act¬ 
ually obtained. It is true that there are many 
authorities which hold that privity of contract 
between the materialmen and the contractor or 
surety is not essential, but these decisions have 
no reference to the rights of materialmen against 
reinsurers.” 

There are numerous cases upon the question as to 
the liability of a surety company upon a bond in¬ 
tended to have been given in compliance with the 
Hurd Law which, as stated before, is similar in most 
respects to the Act of Congress hereinbefore men¬ 
tioned. 
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Ill the case of the U. S. v. Starr, 20 Fed. (2d) ^04, 
the contractor had entered into a contract with |the 
Director General of Railroads for the constructioij of 
four steel barges and given bond with the Globe |In- 
deninity Company as surety for the faithful perfohn- 
ance of the contract. Stallings brought suit to ire- 
cover for labor and material. The question presented 
was whether the bond sued on covered claims of labor¬ 
ers and materialmen. The Court, at page 805, sa|ys: 

‘‘On the first question, it appears that the bj)nd 
contained no provision obligating the suretyj to 
pay for labor or materials. The bond by refer¬ 
ence incorporates the contract, but the contract 
contains no such obligation. The first paragraph 
of the contract provides that the contractor^ at 
their own risk and expense shall construct jthe 
barges contracted for, and shall furnish accept¬ 
able bond in the sum of $24,500 conditioned u^on 
the full and complete performance of the (^on- 
tractors under and in accordance with the terms 

I 

of this contract. By a subsequent paragr^-ph, 
the contractors agreed to procure and keeji in 
force ‘all such bond or bonds for the protection 
of claims and or liens by laborers and/or mate¬ 
rialmen, as may be required by the laws of jthe 
United States.” | 

and again, at page 805: | 

I 

“We think that the learned District Jiidge 
was correct in holding that the bond in suit | did 
not cover the claims of laborers and material- 
men. It is true that on a contract such as fhis, 
the Hurd Act (Act Feb. 25, 1905, amending |Act 
Aug. 13, 1894, 28 Stat. 278, 33 Stat. 811, 4 S. 
Comp. Stat. Sec. 6923), requires that the bond 
given for the performance of the contract shall 
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contain an obligation guaranteeing the payment 
of such claims. But this requirement of the 
statute does not authorize a recovery by labor¬ 
ers and materialmen, where neither the bond 
itself nor! the contract contains such obligation. 
Babcock & Wilcox v. American Surety Co. (C.C.A. 
8th) 326 F. 340; U. S. v. Montgomery Heating & 
Ventilating Co. (C.C.A. 5th) 255 F. 683; U. S. v. 
Steward (C.C.A. 8th) 288 Fed. 187; U. S. to use 
of Zembatti v. American Fence Construction Co. 
(C.C.A.) 15 F. (2d) 450.” 

and again: 

“7f is a principal too ivell established to re¬ 
quire the \citation of authorities that as a party 
coJisotts to bi)id himself, so shall he be bound/^ 
(Italics ours.) 

The reinsurers only consented to be bound to guar¬ 
antee and indemnify the District of Columbia and did 
not in their agreements obligate themselves in any 
wav to pav the laborers and materialmen. 

The case of the United States v. Steward, 288 Fed. 
189, was an acption on a contractor’s bond to recover 
for materials furnished a contractor. The bond did 
not contain the condition required by the Hurd Act 
that it should pay the materialmen and laborers. At 
page 189 the Court said: 

'Tt is clear from this that Steward obligated 
himself to give the bond required by the Act, 
and a bond so conditioned might have been ex¬ 
acted from him but it was not. The bond sued 
on was accepted without that condition in it. 
The sureties are in no sense parties to Steward’s 
contract. iTheir obligation is on the bond which 
they signed according to its terms, which bound 
them only in event Steward did not perform that 


contract, whatever it might be. We think the 
case falls within the rule announced by t^s 
Court in Babcock & Wilcox v. American Surety 
Co. supra, and must be determined on this pq'int 
accordingly. It is there said: i 

“ ‘Opdahl by his contract agreed to give a bcind 
obligating himself to pay the claims of mate¬ 
rialmen, but he failed to give any such bojnd. 
The surety company signed the bond which \^as 
executed, and no other. The bond itself did pot 
provide for the payment of materialmen, nor did 
the contract contain any such provision.^ ” I 

From the above cases it will be seen that even wqere 
a bond is given by a contractor pursuant to an agree¬ 
ment with the United States that it will run to |the 
laborers and materialmen, there can be no recover\| on 
the bond unless it does so run to the laborers and jna- 
terialmen or unless the contract is attached to knd 
made a part of the bond. In the present case, |the 
contractor did give a bond as provided by the ^aid 
Act of Congress and there can be no question that the 
appellant and other materialmen and laborers have a 
perfect right to bring suit at Law upon that bcpnd, 
that is, upon the bond of the National Construction 
Company and the New Jersey Fidelity & Plate Cjass 
Insurance Company, but the agreements of reinsur¬ 
ance were not given in compliance with said Act of 
Congress nor are they such agreements as are pro¬ 
vided for in said Act, but were given for the sole land 
exclusive purpose as set forth therein to guarantee 
and indemnifv the District of Columbia. i 

I 

! 

There is no provision in said bonds to pay for labor¬ 
ers or materialmen, and there is no privity betvjreen 
the materialmen and these reinsurers. I 
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The case of Mnllin v. United States to the use of 
Chapin-lIaU Lumber Co., 108 Fed. 817, was a suit 
upon a bond given for government work. One Regan 
was the contractor and an obligor on the bond, which 
provided for the payment of all pei'sons furnishing 
labor and material. Tlie other obligor on the bond 
was the Fidelity and Deposit Company. Grueger, 
Burn and ^Fullin, the indemnitors of the Fidelity and 
De])osit Company, were made plaintiffs in the suit 
against Chapiti-Hall Lumber Company for supplies 
and labor whi^‘h had been furnished to the contractor 
Regan. The Court, at page 818, slates: 

“This action is exclusively an action upon the 
bond, and maintainable only as such by virtue of 
the statute providing for such a bond, and giving 
an action upon it to the prosecutor. . . . The 
plaintiff in error Mullin is not an obligor on the 
bond, he cannot be held liable for a breach of 
this condition. The judgment must therefore be 
reversed as to him. The judgment is separable, 
and the suit may be discontinued as to him.” 

3. 

Whether or Not There Could be Joined as Defend¬ 
ants in the Same Suit the Several Appellees, Their 
Obligations, If Any, Being Based Upon Separate 

and Distinct Agreements. 

« 

The Court’s attention is invited to the fact that 
there are nine separate, distinct agreements involved 
in this suit, and that in no one of said agreements are 
all of the appellees a party and, further, that each of 
said separate agreements is for a different amount 
and, therefore,!there is an entirely different liability 
upon each of s^id agreements. For example, it will 
be noted that the agreement executed by the appellee, 
Excess Insurance Company of America, is in the sum 
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I 

I 

I 

of $62,590.00, while the agreement executed by thejap- 
pellee. General Reinsurance Corporation is in the ^um 
of $140,837.50, and it is therefore quite clear that j the 
liability of the General Reinsurance Corporation is| en¬ 
tirely different from the liability of the Excess In^r- 
ance Compain’ of America. It will also be noted ihat 
while the appellee. National Construction Compj^ny, 
and appellee. New Jersey Fidelity & Plate Glass In¬ 
surance Company are both bound by the same agree¬ 
ment, namely, the original surety bond, the appellee. 
National Construction Company, is in no mai.ner 
whatsoever a party to the agreements executed by the 
other appellees and, therefore, the liability, if ami, of 
these appellees is entirely separate and distinct from 
the liability of the appellee. National Construction 
Company. | 

In 47 C. J., p. 68, 11142, the law is stated to b^ as 
follows: I 

I 

“Persons liable on several and distinct boii- 
tracts or obligations, although with the same 
person or set of persons, cannot be joined asj de¬ 
fendants in one action at common law, but each 

must be sued separately.” j 

I 

Numerous cases are cited as authority for this state¬ 
ment of the law, among which is the case of Pec^ples 
National Bank v. Saville, 25 App. D. C. 139, in wthich 
case an attempt was made by bill in equity by credi¬ 
tors of an insolvent corporation to enforce agdinst 
numerous defendants alleged unpaid subscriptions to 
the capital stock of the corporation. A motion jwas 
filed by the defendants to dismiss the bill, which!mo¬ 
tion was sustained, and upon appeal the action oi the 
lower court in sustaining the motion was afhrjned. 
The Court in its opinion stated among other thjngs, 
as follows : I 
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“The fact that an obligee has 49 claims of the 
same nature and character against 49 different 
persons does not justify him in compelling those 
different persons to come into one suit, whether 
it be the common law or the equity, when there 
is nothing else in common between the parties/’ 

The Court, in citing from the opinion of Hale v. 

Allison, 188 U. S. 46-47, L. ed. 380, stated: 

“Suppose A to aver that his signature to the 
subscription list was a forgery; what connection 
has that averment with B’s contention that his 
subscription was made by an agent who had ex¬ 
ceeded his powers? or with C’s defense, that his 
subscription was obtained by fraudulent repre¬ 
sentations? or with D’s defense, that he has dis¬ 
charged his full liability by a voluntary payment 
to the receiver himself? or with E’s defense, that 
he had paid to a creditor of the corporation a 
larger sum than is now demanded? These are 
separate and individual defenses, having nothing 
in common; and upon each the defendant setting 
it up is entitled to a trial by jury, although it 
may be somewhat troublesome and expensive to 
award him his constitutional right. But even if 
the ground of diminished trouble and expense 
may sometimes be sufficient, I should still be 
much inclined to hesitate before I conceded the 
superiority! of the equitable remedy in the pres¬ 
ent case. Such a bill as is now before the court 
is certain to be the beginning of a long and ex¬ 
pensive litigation. The hearings are sure to be 
protracted. i Several, perhaps, many, counsel will 
no doubt be concerned, whose convenience must 
be consulted. The testimony will soon grow to 
be voluminous. The expense of printing will be 
large. The costs of witnesses will not in any de- 


25 


gxee be diminished; and if some docket casts 
may be escaped, that is probably the only pe¬ 
cuniary advantage to be enjoyed by this one 
cumbersome bill over separate actions at la^.’’ 

I 

Further on the Court, in its opinion, said as folloivs: 

I 

‘‘Of course, if a liability is several, and neitlher 
joint nor joint and several it is not competent |for 
him who would enforce it whether it be the otig- 
inal creditor or a representative of such origijnal 
creditor, or any person who becomes subrogajted 
by operation of law to the place of such original 
creditor, to bring it into what might possibly be 
called hotchpot with other similar liabilities! of 
other persons. Whether the remedy is at law or 
in equity, it is to be pursued individually agajnst 
each subscriber in separate suits; and no twp or 
more subscribers are to be joined together in jone 
suit merely by reason of the fact that they !are 
subscribers to the same capital stock of the same 
company.” j 

In 1 C. J. p. 1037, 223, the law is stated as [fol¬ 
lows : [ 

“So a joint action will not lie against two | for 
their several debts upon separate obligations^ or 
for breach of distinct covenants or, generally, 
where the liability is several and not joint, ^or 
can a joint action be maintained against a prin¬ 
cipal debtor and a guarantor, or against princi¬ 
pals and sureties where they are liable in di^er- 
ent amounts.” 

I 

DISCUSSION OF APPELLANTS^ AUTHORIT](eS. 

The case of the Equitable Surety Company v. lifted 
States ex rel McMillan, 234 U. S. 448, 58 L. ed. 1394, 
is cited as authority for the statement that undeij the 
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reinsurance agreements, the District of Columbia was 
trustee for the materialmen. The reading of that case 
will disclose that the chief question involved was 
whether or not changes in the contract made without 
the knowledge and consent of the surety released the 
surely from its! obligation under the bond. The Court 
decided that such changes did not release the surety 
under its bond and in the course of its opinion pointed 
out that the bond provided for by the Act of February 
28th, 1899, in which the District of Columbia was the 
obligee, was in fact two bonds, one for the benetit of 
the District of Columbia and the other for those per¬ 
sons furnishing labor and material, and with respect 
to that part of the bond which provided for the pro¬ 
tection of persons furnishing labor and material the 
normal obligee. District of Columbia, was a mere trus¬ 
tee. 

The case of Keller v. Ashford^ 133 U.S. 610, 33 L. ed. 
667, is not applicable to the present case as a reading 
thereof will clearly show. The real question involved 
in that case was whether or not the holder of a promis¬ 
sory note secured by mortgage on land in the District 
of Columbia could recover against a grantee of the 
land who bv the terms of the deed to him assumed 
payment of the encumbrances on the land and the 
Court in holding that he could in equity recover 
against the grantee upon the equitable principal that 
as between the inortgagor and the grantee, the grantee 
was primarily liable and the mortgagor secondarily 
liable and therefore if the mortgagor were compelled 
to pay the mortgagee could in turn sue the grantee, 
upon the theory of proceeding in the first instance 
upon a collateral obligation for the mortgagor held 
for an indemnity. 

The case of Willard v. Wood, 135 U.S. 212, 34 L. ed. 
210, is also a case involving the right of the mortgagee 
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I 

i 

i 

to recover from the grantee of real estate covered! by 
the mortgage where in the deed he agreed to pay jthe 
same. | 

In the case of the District of Columbia to use! of 
Langellotti v. Fidelity and Deposit Company of Mt^ry- 
land, 50 Ai)peals, D. C. 309, the defendant, surety 
comjjany, was sued by the use i3laintitf in the nam^ of 
the District of Columbia upon an official bond, run¬ 
ning to the District of Columbia. There was no s|tat- 
ute giving third parties the right to bring an acjion 
therein. The lower court directed a verdict for | the 
defendant and the question before the Court of ^Ip- 
peals was whether the use plaintiff had the righj: to 
bring the suit. This Court in quoting from | the 
United States Supreme Court in the case of Corpora¬ 
tion of Washington v. Young, 10 Wheat, 406-40^ (6 
L. ed. 552) stated as follows: I 

i 

‘‘No person who is not the proprietor of anj ob¬ 
ligation can have a legal right to put it in suit 
unless such right be given by the legislature |and 
no person can be authorized to use the nam^ of 
another without his assent given in fact by 
legal intendenment.” j 

I 

Further on the Court stated as follows: | 

I 

“Whatever may be the rule elsewhere therefor, 
we think it settled for this jurisdiction thatj the 
plaintiff had no right to maintain this action, land 
accordingly the judgment is affirmed with coks.” 

I 

It will be seen that this case is not an authorit^f for 
the appellant but on the contrary is in support oi the 
appellees’ position as it shows that the authority of a 
third party to file suit on a bond running to the Dis¬ 
trict of Columbia must be based upon some Act o| the 
Legislature. In any discussion of this case we Wst 
always come back to the all important question,} are 
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the bond or bonds, such, as are provided for by said 
Aet of Congreips, and it is respectfully submitted that 
the reinsurance agreements and the so called side 
agreements arc not such as were either provided for 
or contemplated by said Act of Congress. 

Various other cases are cited embodying certain 
etiuitable principles which are undoubtedly correct but 
in none of the cases is the question of a statutory 
bond involved and it is submitted that the ordinary 
principles of equity are not applicable as is shown 
bv the numerous decisions herein before cited involv- 
ing liability upon bonds intended to have been given 
in conformity with the statute in this case, and the 
Hurd Law. 

The appellants action is based upon the statutory 
bond as in paragraph 5, of the bill of complaint, it is 
stated that the buildings involved, ‘‘are public build¬ 
ings within the meaning of the Act of February 28, 
1899, 30 Stat. 906 as amended by the Act of Septem¬ 
ber 1st, 1916, 39 Stat. 688.” This court held in the 
case of United States to the use and benefit of IF. A. 
Pierce Companij v. Faircloth, et al., 49 Appeals D. C. 
323, which incidentlv involved the same statute as is 
involved in the present case, that one who declares 
upon a statutory bond can not have the bond treated 
as a voluntarv bond. 

CONCLUSION. 

It is respectfully submitted that the lower Court 
did not err in granting the appellees’ several motions 
to dismiss the| bill of complaint for the following 
reasons: 

1. A suit under the Act of Congress of February 28, 
1899, is a suit at Law and not in Equity. 

2. The appellees are not liable under their reinsur- 
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ance agreements for the pa^mient of labor and miate- 
rials. j 

3. There is a misjoinder of parties and causes of 
actions. j 

Therefore, it is respectfully submitted that thel de¬ 
cision of the lower Court should be affirmed. 

I 

I 

William F. Kelly,! 

P. J. J. XlCOLAlDES, 

Attorneys for Appellees. 
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APPENDIX 

Ix THE District Court of the United States 
For the Eastern District of Virginia 

United States of America, who sues \ 
for the use and benefit of H. F. Hut- I 
CHENS, an individual, Plaintiff, I 

[ AT LAW 
/ Xo. 5597 

Batson-Cook Company, Incorporated, V 
etc., and Southern Surety Company | 

OF New York, etc., Defendmits. / 

TO COUNSEL : 

I have reached the conclusion that the demurrer of 
defendant. Home Indemnity Company, should be sus¬ 
tained. 

It seems toime that neither the original plaintiff 
nor any intervenor has any right under the re-insur¬ 
ance agreement, which is designated, ‘‘Re-insurance 

Ai>T*eement in Favor of the United Statesbut rather 
that said agreement was given and accepted solely for 
the purpose of guaranteeing and indemnifying the 
Lmited States in its own right against loss under the 
“Standard Government Form of Performance Bond’^ 

furnished by the Southern Surety Company. The 
“Performance Bond’’ guarantees: First: The full and 
faithful performance by the contractor, Batson-Cook 
Company, of the construction contract and all duly 
authorized modifications thereof, which guarantee 
runs solely to the United States in its ovni right, and; 
Second: That the contractor shall promptly make 
payment to all persons supplying labor and materials 
in the construction of the work provided for in the 
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contract and anv authorized extension or modificjition 

" . I 

thereof. And the contract, page 6, Article 17, pro¬ 
vides : 

“Additional security.—Should any surety upon 
the bond for the performance of this contract be¬ 
come unacceptable to the Government, the icon- 
tractor must promptly furnish such additional 
securitv as mav be required from time to time to 
protect the interests of the Government and of 
persons supplying labor or materials in the pros¬ 
ecution of the work contemplated by the con¬ 
tract.’’ 

However, the mere provision in the contract tha[t the 
contractor could be required from time to time to fur¬ 
nish additional security to protect both the interests 
of the Government and of persons furnishing labor 
and materials as contemplated by the contract, i^ not 
sufficient in itself to incorporate such a provision in 
favor of labor and materials in the re-insurance 
agreement. See U. S., to the use of Stallings, et als 
V. Starr, et ah, (C.C.A. 4th) 20 F. (2d) 803. That 
the Government under the provision of the contract 
above referred to, could have required from the! con¬ 
tractor security in addition to that given by the South¬ 
ern Surety Company for both purposes, is clear, but 
that it failed to require additional security excepjt for 
its own protection, is I think equally clear. 

The re-insurance agreement here sued on does not 
undertake to guarantee full and faithful performance 
of the “Performance Bond” given by the Southern 
Surety Company, and, consequently, of the obliga¬ 
tions of the contract which that bond was given j:o se¬ 
cure, but is limited to guaranteeing and indemnifying 
the United States against loss under said performance 
bond. That is what the parties to the re-insutrance 
agreement have said is its purpose and intentl By 


32 


this I refer to fliat provision in the re-insurance agree¬ 
ment following both the recitals and contractual en¬ 
gagements, which provision reads as follows: 

^‘Tt being the purpose and intent hereof to 
guaraniee; and indemnify the United States 
against loss under said bond of Batson-Cook 
Com])any as principal, to the extent of One Hun¬ 
dred Forty Thousand One Hundred Fifty-Four 
Hollars ($140,154.25), or for any less sum than 
One Hundred Forty Thousand One Hundred 
Fifty-four and 25/100 dollars ($140,154.25) that 
may be owing and unpaid by the said Southern 
Surety Company of Xew York to the United 
States.” (Underscoring supplied.) 

It will be observed that no reference is made in the 
re-insurance agreement to any intention or purpose 
to indemnify or guarantee persons fuimishing labor or 
materials in the proposed public work, nor is such a 
purpose or intent reasonably to be implied from the 
express provisions. On the whole, it seems to me 
that the only reasonable interpretation which can be 
given to the re-insurance agreement is that it guar¬ 
antees to the United States in its own right, the sol¬ 
vency of the Southern Surety Company of Xew York 
to the extent of not exceeding $140,154.25, and that it 
does not, either expressly or impliedly, undertake to 
guarantee the faithful performance and observance of 
all of the obligations of the “Performance Bond”, 
designated in the Act of Congress as the “usual penal 
bond,” given i by the Southern Surety Company, 
among which obligations is the obligation to pay 
labor and materials claims. 

It is not deemed necessary to discuss the other 


grounds relied on by defendant in its demurrer, jt^n 
order in accordance with the views above expressed 
will be entered upon presentation. | 

Luther B. Way, | 

U. S. District Judg^, 


Julv 6, 1933. 
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IX THE 


iiniteti States Court of ^ppeal^ 

FOK TRF FISTFK^T OF COLU^vIBlA. I 


jANUAl'tY Teioi, 1935. 


Xo. 6409. I 

- I 

I 

I 

BHUCKXKit-^ri'rciiELL, Ixc., A Corporation, j 

Appellant, I 

V. 

Sux IxDP'.MXiTY Co^rpAXY OF Xfw York, A Cori)ora¬ 
tion, Gp:xERAn Keixsuraxce Corporatiox, A Cor- 
poration. Great Amerioax Ixdemxity Coivipaxy, 
A Cor])oi‘atioii, Uxited States Casuat.ty Com- 
PAXY, A Cor})oration, ni al., | 

Appellees. j 

BRIEF FOE APPELLEE, I 

UNITED STATES CASUALTY COSiPAKYj. 

STATEMENT OF THE CASE. ! 

I 

This case, and the companion cases on the crocket 
(Xos. 6408, 6416, 6421), were suits in equity, instituted 
by various materialmen who supplied to the contrac¬ 
tor, Xational Construction Company, materials fbr the 
construction of a public building in the District of 
Columbia, known as Theodore Roosevelt High Sphool, 
the object of which is to recover against the reinsurers 
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bills for costs of material furnislied for said school, 
upon the i>-round that the payment of these bills is 
i^'uaranteed ])y one or the other of the bonds sued upon. 

As all of these cases were based upon the same in¬ 
struments and were heard at the same time by the Su- 
})reme Court of the District of Columbia u])on motions 
to dismiss, an effort will be made in this brief to cover 
the essential points of all the cases. 

Motions to dismiss were filed in behalf of the defen¬ 
dant, United States (’asualty Comi)any, and similar 
motions to dismiss were filed in behalf of the other 
defendants. The Court g-ranted these motions to dis¬ 
miss and the cases are here ui)on a])])eal from the 
decree dismissini»' the bills (R. Xo. 6409, j). 51; R. Xo. 
6408, p. 45: R. Xo. 6416, p. 20, and R. Xo. 6421, ]). 13). 


TEE FACTS AS SEOWN IN THE BILLS OF 

COMPLAINT. 

The Xational Construction Company entered into a 
contract with the District of Columbia for the con¬ 
struction of the Theodore Roosevelt Hig-h School, and, 
as re(|uired by the statute relatin<>’ to public contracts 
(D. (\ (\)de 1929, Title 20, sec. 47, p. 194, 30 Stat. 906, 
as amended by Act Sept. 1, 1916, 39 Stat. 688), exe¬ 
cuted and delivered to the District of Columbia a suretv 
bond with the Xew Jersev Fidelitv and Plate Glass 
Insurance Company (hereinafter called “the Xew 
Jersey Company^’) as surety,^ (1) guaranteeing the 
com])letion of the contract and indemnifying the Dis¬ 
trict of Columbia from loss; and (2), for the benefit 
of materialmen'and laborers. (R. 6409, p. 9.) 

At the time that this bond was given, the X'ew Jer¬ 
sey Company and United States Casualty Company 


executed a so-called ‘‘Reinsuraiice Agreement in favor 
of the District of Columbia”. (R. 6409. pp. 11, 12 jaiid 
13.) Identical reinsurance agreements in favor of| the 
Disti-ict of Columbia were executed bv the other! de- 

*- I 

fendaiits, vaiying only in the amounts. (R. 6409,jpp. 
14-27.) ‘ I 

Ill addition to the so-called ‘‘Reinsurance Ag4*ee- 
meiits in favor of the District of Columbia”, tlieiva¬ 
rious surety com])anies executed “Tlie Standard 
Form of Reinsurance Agreement, effective Marclij 13, 
1929”, for the benefit of the Xew Jersey Company. 
(E. 6409, p. 39.) ' I 

The contractor, the Xational Construction Compjiny, 
became insolvent and failed to pay the materialrjien. 
Meanwhile, the Xew Jersev Companv became insoH'ent 
and, therefore, the statutory bond was not sufficiei]|t to 
protect the materialmen furnishing material for said 
building. 

After the insolvency of the Xew Jersey Company, 
the contractor executed another bond with Consoli¬ 
dated Indemnitv Insurance Companv as surety in- 
demnifying materialmen and laborers, but that Com¬ 
pany is likewise insolvent. Unlike the other two bonds, 
the object and puiyose of this bond was to indemnify 
materialmen and laborers. (R. 6409, p. 30.) 

In these suits an effort is now being made to main¬ 
tain the proposition that although materialmen are 
not parties to either the so-called “Reinsurance Agree¬ 
ment in Favor of the District of Columbia” or the 
“Standard Reinsurance Agreement” in favor of| the 
Xew Jersey Company, and are not privies to the | 2 on- 
sideration in either bond, such materialmen ha'ste a 
right in equity to proceed against the defendantj re¬ 
insuring surety companies. | 
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It is admitted that an acfio)i at law would not lie. 
U, S. to use of Lau(j(dloiii v. Fldclitij d' Deposit Co. of 
MarpIaiKh 50 Ap}). D. C. .*>09, 271 Fed. 383, cited to that 
effect in Brief for A|)])ellant, Bnicki/er Mitchell, Inc., 

p. 20. 

ARGUMENT. 

(a) The Allegations in the Several Bills to the Effect 
That the two Reinsurance Agreements Were In¬ 
tended for the Benefit of the Plaintiffs Will be 
Ignored. 

Although the plaintiff’s were not parties to the so- 
called reinsurance agreements and were not mentioned 
therein, and we|re not i)rivies to the consideration, there 
are certain allegations in the various bills, some of 
which are ^Aipon information and belief", from which 
the claim is made that said agreements were for the 
benefit of plaintiff's, as subcontractors supplying labor 
and material to the contractor. As these agreements 
were instruments under seal, unambiguous in their 
terms, complete in themselves and upon established 
forms, no such allegations can be established by parol. 

The rule that the terms of a written instrument shall 
not be varied or contradicted by parol testimony is a 
well-established, useful, and necessary rule, and it is 
peculiarly applicable in suits ui)on insurance policies 
and similar instruments. In Merchants Mutual Insur¬ 
ance Company v. Lyman, 82 U. S. 664, 21 L. ed. 246, the 
Supreme Court said about this rule: 

“Undoubtedly a valid verbal contract for insur¬ 
ance may be made, and when it is relied on, and is 
unembarrassed by any written contract for the 
same insurance, it can be proved and become the 
foundation of a recovery as in all other contracts 
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where contraets mav be made either bv parbl or 
in wi-itiiig. Hid it is also true that iclicn liien\ is a 
irriffcii cold rad of insurance if must Jiarc the kaine 
affect as fJic adojdiut mode of expressing icJud (he 
contract is, that it has in other cases of contr^gefs, 
and must have the same effect in excluding parol 
testimouij in its application to it, that other \crit- 


ten instruments haved’ {Em])hasis sni)plied 
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That was tlie case of a suit upon a written insurance 
policy for loss of a ship at sea. The insurance pjolicy 
was dated January 15th and purported to insure [from 
December 31st when the previous policy had expired. 
At the time this contract was made the plaintiff Jviiew 
that his vessel had been lost. The plaintiff attenjipted 
to show that there had been a parol agreement ^ade 
on December 31st to continue the insurance. He con- 

i 

tended that the written contract of Januarv 15th sim- 
l)ly embodied that agreement. As indicated hy the 
quotation above, the court excluded this parol testi- 
monv and found for the defendant. The coui^t re- 

* I 

marked as follows: 

“We think it equally clear, that the terms of 
the contract having been reduced in writing, signed 
by one party and accepted by the other at the time 
the premium of insurance was paid, neither Iparty 
can abandon the instrument, as of no value lin as¬ 
certaining what the contract was, and resqrt to 
the verbal negotiations which were preliniinary 
to its execution, for that purpose. The docti[ine is 
too well settled that all previous negotiatiops and 
verbal statements are merged and excluded! when 
the parties assent to a written instrument as ex¬ 
pressing the agreement.’’ 

See, also. Northern Assurance Co. v. Grand View 
Building Asso., 183 U. S. 308, 317, 318, 46 L. ef 213, 
218. 
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In Home lusnranve Company v. Baltimore Ware¬ 
house Company, 93 U. S. 527, 23 L. ed. 868, some ware¬ 
house-men sued dm insurance com])any to collect on a 
policy insurini;' their wai'ehouse and goods from de¬ 
struction by fire. The policy was one against loss or 
damage bv fire on ‘'merchandise, their own oi‘ held bv 
them in trust, or in which thev have an interest or lia- 
bility'’, contained in a designated warehouse. One of 
the questions raised in this case was whether this 
policy protected' all of the merchandise in their ware¬ 
house or whether it simply protected the interest of 
these warehouse-men in that merchandise. 

The Sui)reme Court said: 

“In tiiose cases, as in all others, the subject of 
the insurance, its nature and its extent, are to be 
ascertained from the words of the contract which 
the i)arties have made. It is as true of ])olicies of 
insurance as it is of other contracts that, exce])t 
when the language is ambiguous, the intention of 
the parties is to be gathered from the ]>olicies 
alone. There are cases in which resort may be 
had to parol evidence to ascertain the subject in¬ 
sured; but these ai*e cases of latent ambiguity. 
So, in the construction of othei' contracts, ]')arol 
evidence is admissible to explain such ambiguities. 
In this ])articular, the rule for the construction of 
all written contracts is the same. Lord ^lansfield 
said long ago that Courts are alwavs reluctant to 
go out of a policy for evidence respecting its mean¬ 


ing. 




In this case the court held that the intent of the 
parties was plainly indicated by the language used. 

In Home Insurance Company v. Gwatlnney, 82 Va. 
923, it was contended that a fire insurance policy issued 
to warehouse-men was an insurance of the entire value 


of the merchandise in the warehouse rather th<^n of 
simply the interest of the warehouse-men in th^ de¬ 
stroyed mercliandise. The Court held that froni the 
tej'ms of the contract it could see quite plainly I that 
the i)ersonal interest of the warehouse-men, alonej was 
protected. However, the Court discussed at gome 
length the rule governing the admissibility of jarol 
evidence, saying: ! 


‘‘The whole question here is upon the consjtruc- 
tion of the policy sued on. The i)rinciples cjf in¬ 
terpretation a])plicable to contracts of insurance 
are the same as those which obtain in the case of 
other contracts. The same rule of construction 
which ap])lies to other instruments applies al^o to 
these. They are to be construed according tb the 
sense and meaning of the teians used, and if these 
are clear and unambiguous, parol evidence will not 
be admitted to contradict, vary or to exi>lain them. 
Jloherfson v. French, 4 East. 135.” 

“As was said by Lord Abinger, in Coni foot v. 
Foiche, 6 Mees. &: W. 358: ‘A policy of insurance 
is a contract, and is to be e'overned bv the same 
p]*inciples as govern other contracts. Its lan¬ 
guage is to receive a reasonable intenpretation. 
Its intent and substance, as derived from the lan¬ 
guage used, should be regarded.’ ” I 

The Court then referred to the case of Home l\isur- 
ance Company v. Baltimore Warehouse Companii, su¬ 
pra. This case has been followed frequently b}' the 
Supreme Court of Appeals of Virginia. | 

In some of the bills filed in behalf of the plaiiitiffs 
(K. 6408, at p. 6; R. 6409 at p. 4, and R. 6416, at p. 6), 
certain allegations are made as to the custom or [prac¬ 
tice of the Commissioners of the District of Colilmbia 

j 

in requiring reinsurance agreements where the aniiount 
of the statutory bond exceeded ten per cent of the jpaid- 
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lip capital and snri:)liis of the surety com])auy giving 
the statutory ])ond, the evident puri)ose being to estab¬ 
lish, that under such a custom, materialmen and la¬ 
borers, though not parties to said instruments under 
seal, may sue on the reinsui*ance bonds given in favor 
of the District of Columbia. AVhile it is ])erfectly 
proper to resort to a usage or custom, where a co^i- 
tract is ambiguous in its terms, to aid in the inter¬ 
pretation thereof, no such resort can be made where 
the bond is susceihible of a reasonable construc¬ 
tion on its face, without the necessity of i-esorting to 
extrinsic aid, nor can a usage or custom be resorted to 
in order to contradict or varv the terms of a written 
instrument. L^.'^urajicc Coni panics v. lib-//;///, 1 AVall. 
456, 17 L. ed. 505. That was a case in which the Su¬ 
preme Court of the United States held that resort could 
not be had to a custom or usage entitling insurance 
companies to an increased premium over that named 
in the insurance policy. See, also. Canton Ins. Office 
V. Jndcpoidcnt Transp. Co., 217 Fed. 218, 217. 

Surely no custom or usage of the Commissioners of 
the District of Columbia can be resorted to in order to 
establish the proj/osition that persons not parties to 
a bond and not,named or pointed out therein have a 
right to sue on such an instrument. 

It is clear from these authorities that, in determin¬ 
ing the right of laborers and materialmen to sue upon 
the reinsurance agreements, the question as to whether 
these agreements were intended for the benefit of la¬ 
borers or materialmen must be determined from the 
body of the instruments themselves, since such instru¬ 
ments are clear'and unambiguous, and no allegations 
in the bills, which were designed to connect these par¬ 
ties by parol evidence as within the purview of said 
agreements, can be given any weight. 
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It is clear, therefore, that the sole question h(^fore 

I 

this Court is whether materialmen can sue, either |upon 
the so-called ‘‘Reinsurance Agreements in Fav(j)r of 
the District of Columbia” or upon the “Standard 
Form of Reinsurance Agreement” and that this (Ques¬ 
tion must be answered by an examination and inspec¬ 
tion of tlie bonds below. l 

I 

It is admitted that under the case of I). C. to of 
Laugelloffi v. Fidelity and Deposit Co.^ of Maryland, 
50 App. D. C. 309, 271 Fed. 383, no action at law (^ould 
be maintained, but it is claimed that a bill in equity will 
lie. 

I 

i 

(b) The “Reinsurance Agreement in Favor the 
District of Columbia” was not Made for the B^neht 
of Materialmen or of Laborers and They C4nnot 
Sue Thereon. ! 

j 

As this agreement is written ujion the printed form, 
Xo. 369 of the Section of Surety Bonds, United States 
Treasuiy Department, on which the words “District 
of Columbia” are substituted for the words “United 
States of America”, it would seem sufficient to cit|e for 
the above proposition United States to the Use of 
Hutchins v. Batson-Cook Co., Law Xo. 5597, deeded 
bv Judge Luther B. Wav in the United States District 
Court for the Eastern District of Virginia. that 
case, a right of action, under the Hurd Act, on a bond 
in this form by laborers and materialmen was denied. 

This decision, handed down July 6, 1933, is so much 
in point that the entire opinion, which has not been 
reported, is included here as a part of this brief: 

“I have reached the conclusion that the de¬ 
murrer of defendant. Home Indemnity Company, 
should be sustained. ! 
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“It scorns to me that neitlior the ()rii>-iiial ])lain- 
tiff nor aiiv intervenor has anv riulit under the 
i*einsuranee ag’reement, which is desii>-nated, “Re¬ 
insurance A.u'reeinent in Favor oi‘ tlie United 
States’’, ])ut rather that sa/W agrconoit was given 
0)1(1 acci'ptvfl solclg for fJu' purpose of giiara]ifee- 
iitg and i}ide)n)iifgi)ig the United States in its own 
right against loss under the ‘Standard (loveini- 

ment Form of Ferfonnance fh^nd' furnished hv 

• 

the Southern Surety Company. (Fmphasis sup- 
])lied) Tlie ‘Performance ilond' laiai'antees: 
First: The full and faithful perfoi-mance by the 
contractoi*, Batson-Cook (\)mt)any, of the con¬ 
struction contract and all diilv authorized modifi- 
cations thereof, which i>'uar‘antee runs solely to the 
United States in its own riglit, and: Second: That 
the contracitor shall i)romi)tly make ])ayment to all 
])ersons supplyini>- labor and materials in the con¬ 
struction of the work provided for in the contract 
and anv authorized extension or modification 


thereof. And the contract, page 6, Article 17, 
])rovides: 

“ ‘Additional secuilty,—Should any surety u])On 
the bond for the ])erformance of this contract be¬ 
come unacce])table to the Goveiaiment, the con¬ 
tractor must promptly fui-nish such additional se¬ 
curity as may be required from time to time to 
]')rotect the interests of the Government and of 
])ersons sipqdying labor or materials in the t'u'ose- 
cution of the work contemplated by the contract.’ 

“However, the mere provision in the contract 
that the contractor could be required from, time 
to time to furnish additional security to protect 
both the interests of the Government and of per¬ 
sons furnishing* labor and materials as contem¬ 
plated by the contract, is not sufficient in itself to 
incorporate, such a provision in favor of labor and 
materials in the reinsurance agreement. See U. 
to the U.^e of Stallings, et aJ. v. Starr, et ah (G. C. 
A. 4th), 20 F. (2d) 803. That the Government 
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uiidor the provii?ioiis of the contract above referred 
to, could have required from the contractor se¬ 
curity in addition to that given by the Southern 
Surety (’ompany for both purposes, is clear, but 
that it failed to require additional security except 
for its own protection, is 1 think equally ciea:-. 

‘‘The re-insurcince agreement here sued on 
does not undertake to guarantee full and fjtith- 
ful ])erformaiice of the ‘Performance Bond’ gjiven 
by the Southern Security Company, and, conse¬ 
quently, of the obligations of the contract Which 
that bond was given to secure, but is limited to 
guaranteeing and indemnifving the United Slates 
against loss under said performance bond. That 
is what the parties to tlie re-insurance agreement 
have said is its ])ui*i)ose and intent. P>y tips 1 
refer to tliat ])rovision in the re-insurance agree¬ 
ment following l)otli the recitals and conti*aftual 
engagements, which i)rovision reads as follow’s: 

“ ‘It being the purpose and intent hereof to 
guarantee and indemnify the United Spates 
against loss under said bond of Balson-Cook 
Coni pang, as princi])al, to the extent of One 

Hundred Fortv Thousand One Hundred Fiftv- 

• * 

Four Dollars ($140,154.25) or for any less sum 
than One Hundred Forty Thousand One Hun¬ 
dred Fifty-four and 25/100 Dollars ($140,- 
154.25) that may be owing and un])aid by the 
said Southern Surety Company of Xew York 
to the United States;’ ” (Emphasis supplied). 

‘Ht will be observed that no reference is |nade 
in tiie reinsurmice agreement to any intention or 
pur])ose to indemnify or guarantee persons fur¬ 
nishing labor or materials in the proposed ]jublic 
work, nor is such a ])urpose or intent reasoiably 
to be implied from the express provisions. Olu the 
whole, it seems to me that the only reasonable in- 
teri)retation which, can be given to the re-^isur- 
ance agreement is that it guarantees to the United 
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States ill itis own right, the solvency of the South¬ 
ern Surety Company of New York to the extent 
of not exceeding $140,154.25, and that it does not, 
either expressly or impliedly, undeiiake to guaran¬ 


tee the faithful performance and observance of 
all of the obligations of the ‘lY*rfoi*mance Bond’ 
designated dll the Act of Congress as tlie ‘usual 
l>enal boiidi’, i>iven ])v the Southern Suretv Com- 


}>any, among wliich oliligations is the obligation to 
pay laboi- and materials claims. 

“It is not deemed necessary to discuss the other 
grounds relied on bv defeiulaiit in its demurrer. 
An ordei* in accordance witli tlie views above ex- 
])ressed \yill lie entered u])()n ])i‘esentation.“ 


A careful analvsis of the reinsurance bond in favor 
of the District of Colimibia shows that, as held by 
Judge Way in the decision (pioted above, its sole ob¬ 
ject was to protect the District of Columbia from any 
loss under its contract with the National Construc¬ 
tion Com})any for the construction of the Theodore 
Roosevelt High ^School. 

Neither the District of Columbia nor laborers nor 
materialmen are parties to this agreement. The two 
surety com])anies are the only parties. The agreement 
clearly shows that the District of Columbia, though it 
is a third party and a stranger to both the considera¬ 
tion and the instrument, was nevertheless the chief 
beneficiary. Indeed, it will be seen that, while the New 
Jersey Company is a party to tlie sealed instrument, 
the covenants thereof are not for its benefit. The 
United States Casualty Company “covenants and 
agrees” with the New Jersey Company, but the 
promise is to pay to the District of Columbia. Tlie 
promise is conditional upon the occurrence of either 
of two events: “the insolvenci/^^ of the New Jersey 
Company, or “its failure to pay^^ etc. 
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The bond reeog-nizes the doctrine tluit, under the 
common law, a stranger to a sealed instrument can|iot 
sue thereon, by specifically })roviding‘ that the District 
of Columbia mav sue thereon. i 

It is contended that, because, in paragraphs 2 ancl 3, 
which constitute the recital or preamble })arts of the 
agreement, i*eference is made to the statutory boncj of 
the Xew Jersey Company with the District of Colijim- 
bia, therefore by implication all the obligations of jthe 
statutoiy bond are included in this agreement. I 
The statutory bond on which the Xew Jersey c|)m- 
])any is surety for the Xational Construction Cpm- 
])any, running to the District of Columbia, was gi|\’en 
in compliance with the re(iuirement of D. C. Code, 
1929, Title 20, Section 47. This section was contained 
in the Act of February 28, 1899, 30 Stat. 906, c. 218, 
and was amended by Act Sei)t. 1, 1916, 39 Stat. 088. 
It is identical in effect, and almost identical in terms, 
with the Ilurd Act, 28 Stat. 278. See U. S. Code 
Ann., Title 40, Sec. 270. The successful contractor is 
required, 

‘‘before commencing such work, to execute 
usual peiial bond, with good and sufficient sureties, 
with the additional obligations that such contjrac- 
tor or contractors shall ])rom])tly make ])aympnts 
to all persons supi)lying him or them labor |and 
materials.’’ # # (Emphasis supplied) | 


The purpose of this act is two-fold; first, to se(bure 
the District of Columbia the faithful performance of 
all the obligations which the contractor assumed to¬ 
wards it; and, second, to protect persons furnisjiiing 
the contractor labor and materials, and these two jobli- 
gations are just as separate and distinct as if jtliey 

I 

! 

I 

I 

i 


I 


u 


wore executed on sei)arate instruments, the name of 
the ^u'overnment as obligee being used in the second 
case for convenience. Uuiicd States v. Xatioual Sure¬ 


ty Co., Fed, 549: Equifable Surety Co. to the use of 
McMillau, 254 F. S. 448, 53 L. ed. 394. 

Kememberiiig, therefore, the dual character of the 
statutory bond, the mere I’et'erence in the reinsurance 
bond in favor ,of the District of Columbia to the con¬ 


tract and statutory bond is no indication of an inten¬ 
tion tluit the reinsurer shall be oldigated to material- 
men and lal)orers under the contract for the construc¬ 


tion of the Foosevelt High School. In fact the onlv 
intention indicated in the preamble is clearly set out 
in the second part thereof: that the Xew Jersey Com¬ 
pany had ai>])lied to the United States Casualty Com¬ 
pany to be rciu.<ur<'(I aitd couui{‘r-.'<<'cured to the extent 
of $50,000. There is no indication here that either 
})arty had in mind the purpose that materialmen and 
laborers should have an additional securitv from the 
United States Chisnalty C’o. and other reinsurers; and 
the reference in tlie preamble of the reinsurance 
agreement to the contract and statutorv bond could 
not add to the obligatory portions of the bond a new 
covenant, nor give third parties a right to sue thereon; 
and the preamble can only be resorted to in case there 
is some doubt or ambiguitv in the terms of the obliga- 
tory portions of the bond. 

There is no inconsistency between the obligatory 
part of the bond and the preamble, but even if there 
were, the obligatory part would prevail. 


If there is ati inconsistency between the obligatory 
part of a contract and recitals therein, effect will be 
given to the obligatory part rather than to the recitals, 
but the recitals are helpful in the construction of con- 


I 

tracts as throwing- a light on the meaning and pitent 
of the 2>arties. Scoif v. Albemarle Horse Shoii:, 128 
Va. 517, 104 S. E. 842. I' 

In 11 Us(Jii V. Toii'ers, 55 F. (2d) 199, the court inotes 
as follows from Ex parte Dawes, L. R. 17 Q. B. D[. 275: 

‘‘If the recitals are clear and the operative part 
is iimlhgiioiis, the recitals govern the coiiistruc- 
tion. If the recitals are ambiguous and tl|e op- 
ei-<-jtive part is clear, the 0])erative i^art musjt pre¬ 
vail. If ])oth the recitals and the oi)erativ(| part 
are clear, but they are inconsistent with each pther, 
the oi)erative part is to be ])referred." ! 


As there is no ambiguity in the obligatory or (Opera¬ 
tive i)art of the bond, these provisions would g(0vern, 
even if these provisions had been inconsistent wipi the 
preamble. j 

Even if there were ambiguity in the construction of 
this l)ond as to the ])ersons intended to be benefited 
thereby, that ambiguity has been thoroughly sjettled 
bv the bond recitiiu>- as follows: 




“ * ■■ it being the t)ur])ose and intent hereof 
to guarantee and indemnifv the District of Col- 

V % I 

umbia against loss under said bond of Xaitioiial 
Construction Com])any etc.'' 

(c) Materialmen Have no Right of Action o^ the 
Standard Form of Reinsurance Agreement. 

This proposition is thorouglily established by the 
decision of Chestnut, District Judge, in United States 
to the Use of Colonial Brick Corporation, et al. v. Fed¬ 
eral Surety Co,, et al., 5 Fed. Supp. 247, and lj>y the 
affirming opinion in the Circuit Court of Appeals of 
Soper, Circuit Judge, 72 Fed. (2d), 964, in wljich it 


IG 


was hold, construing' the Standard Form of 'Reinsur¬ 
ance Agrement, given in connection with a Hurd Act 
bond, that tlie reinsurers of a surety undei* a i)ul)lic 
contractor's bond were not responsi])le to material¬ 
men and laborers, and in which it was further held 
that upon the insolvency of an insurer, the ])roceods 
of reinsurance taken out for the benefit of the reinsured 

to indemnifv iit from loss are assets to be distributed 

% 


generallv among its creditoi's, and that the insured 
had no special eijuitable claim against them. 

As tlie Supreme Fourt of the United States on 
February 4, 1935, denied a petition for writ of cer- 
tioi'ari in this case (79 L. ed. ]). 414), this case would 
seem to be decisive of all issues raised in the cases at 


bar. 

An examination of the bond (R. (>409, j). 39: R. 
6408, p. 33), which was incorporated by reference into 
the various bills of complaint, will show that it ran to 
the Xew Jersey Fo., and is on the standard form which 
all surety companies, who are carrying a risk and wish 
to distribute a ])ortion thereof to other surety com- 
jxinies, execute with such reinsurance companies. It 
is wide in its terms and has a great manv contingent 
])rovisions to cover a great many classes of surety con¬ 
tracts. Each reinsurer assumes only a limited portion 
of the original, risk. This bond contemplates that it 
mav be given under manv varving circumstances, such 
as (1) a de])ositary bond; (2) a fiduciary bond; (3) a 
public official bond, etc. 

Nowhere in the terms of the bond is it indicated that 
such a reinsurance bond is for the benefit of anv third 
party, and it would be much more reasonable for the 
obligee under an official bond, or a depositary bond, or 
a fiduciary bond, to claim that he had a right to sue the 


17 


reinsurer tlian it is for the materialmen in tliisjcase to 
claim that they have a right to sue the reinsuijers. 

The obligatory part of the bond is as follows (R. 
G409, p. 39, E. 6408, p. 33): j 

I 

“In consideration of the premium stated in Sec¬ 
tion 1 liereof United States Uasualty Company, 
Xew York, hereinafter called the Reinsui*er, does 
hereby reinsui'e the Xew Jersey Fidelity k Plate 
Glass Insurance Comi)any, hereinafter called the 
Reinsured, under bond numbered 63794, together 
with all riders attached thereto, hereinaftei- called 
the Bond, issued by the Reinsured in the ]}enalty 
of Three Hundred Thirteen Thousand and 00/100 
($313,000.00) dollars, in favor of (Commissioners 
of tlie District of Columbia (obligee), and in be¬ 
half of Xalional Construction Company, Inc. 
(principal), against loss thereunder and ^tgainst 
costs and expenses, as hereinafter defined, and 
interest. A copy of the bond is oi- is to be at¬ 
tached hereto, and is hereby made a part |of this 
agreement. ’ ’ j 

j 

i 

It will be observed that, unlike the so-called “Re¬ 
insurance Agreement in Favor of the District of Co¬ 
lumbia”, this bond is a genuine reinsurance agreement 
and such a contract has been construed by the Sifpreme 
Court of the United States as involving no transac¬ 
tion or ])rivity between the reinsurer and those orig¬ 
inally insured. See Morrison Co. v. Scandanairia In- 
* 

siirance Co., 279 U. S. 405, 73 L. ed. 762; Allemannia 
Fire Ins. Co. v. Firemen's Ins. Co., 209 U. S. $26, 52 
L. ed. 815, affirming 28 App. D. C. 330. See also Ameri¬ 
can Bonding Co. v. American Surety Co., 127 Va. 209, 
103 S. E. 599; Ruolis v. Traders Fire Ins. Co., 111| Tenn. 
405, 78 S. W. 85,102 Am. St. Rep. 790; Barnes Y.\ Hehla 
Fire Ins. Co., 56 Minn. 38, 57 N. W. 314, 45 Ajm. St. 
Rep. 438. I 
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Another reason wliv there is no riiilit of action on 
the reinsnra.nce ’oond in favor of materiaimen and la- 
boi-ers, is that, since tlie original insurer, the Xew Jer¬ 
sey C'omjjany, is insolvent, the proceeds of the rein¬ 
surance are assets to ])e distributed generally among 
its creditors; and material men and laborers, there¬ 
fore, have no special e(iuitable claim against them. 

Ut)on reason and authority, therefore, the ot)inion 
of Soper, J. in U. S. to the Use of Colo)iial Brick Corp. 
V. F(oJ. Surety Uo., 72 Fed. (2d) 9G4, aftirming the opin¬ 
ion of Chestnut, I). J., in the same case, J Fed. Sup}). 
247, should be sustained in this case. 

In tiie brief filed iu belialf of the Philip Carey Com- 
])any, tlie Cambridge Wheatley Com])any and the Hy¬ 
droseal Waterproofing Company (K. (5408, 6416 and 
6421, p}). 25-Jl)i, great stress is laid upon the case of 
Toner v. Louy, 79 X". H. 458. It is sufficient answer 
to this case to say that it is based upon the case of 
Hunt V. Neic JIautpshire Fire Undenrriters Jss'ji., 
68 X. II. 2)05, 308, 38 Atl. 145, 38 L. P. A. 514, 73 Am. 
St. Pe}). 602, which case is contrary to the weight of 
authority and is ex 2 )ressly disapproved ])y Soper, Cir¬ 
cuit Judge, in a footnote to U. S. v. Fed. Surety Co., 
72 Fed. (2d) 964, at ]). 967. 


(d) There is no Statute in the District of Columbia 
Allowing Third Parties, Beneficiaries, to Sue Upon 
a Contract, but Even in Jurisdictions Where Such 
a Statute Exists, Neither Materialmen nor La¬ 
borers can Sue Upon the Reinsurance Agreements 
in This Case. 

The right of a third party or stranger to a contract 
to sue thereon was denied at common law. 2 Street, 
Foundations of Legal Liability, 152; Langdell on Con- 
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tracts, section 62; Croiv v. Rogers (1727), 1 Stra.|592; 
Price V. Easton (1833), 4 B. & Ad. 433, 24 E. C. I|j. 96. 
See also JIarston v. Bigelow, 150 ]\Iass. 45, 22 X. Ii|]. 71, 
decided in 1889; Exchange Bank v. Rice, 107 Mask 37, 
9 Am. Kep. 1, decided in 1871. | 

It is true that the courts of Xew York, beginning'with 
Lawrence v. Eox (1859), 20 X. Y. 268, have modified 
the common law rule by holding that a third person 
may sue on a contract when if was made for his benefit, 
and it is also true that in many states the strictness of 
the common law rule has been modified bv vairious 
statutes. The change in the rule, brought aboht in 
Xew York bv Lawrence v. Fox, was evidentlv tased 
upon the abolition of common law forms of pleafling; 
and, in studying the doctiine of the right of a 'third 
l)arty to sue on a contract in the District of Colujnbia, 
it must ])e remembered that the comm^on law is still in 
force in this jui-isdiction and that the common law 
forms of pleading have not been abolished. D. C. Code 
1929, Title 1, Section 21 (2 Stat. 103, Act of Feb. 27, 
1801); DeForresf v. U. S., 11 A])p. D. C. 458j 465; 
Miller V. Ambrose, 35 App. D. C. 75; Lisner v. Ili^ghes, 
49 Ap]). D. C. 40; Knox v. Redwine, 61 App. D. (|. 179. 

It is admitted that an action at law would not |lie on 
these bonds. 1). C. to itse of Langellotti v. Fidelitg 
and Deposit Co., 50 App. D. C. 309, 271 Fed. 383|. 

It was because of the fact t'nat there is no statjtite in 
the District of Columbia, authorizing third party! bene¬ 
ficiaries to sue on a contract, that the Act relating to 
surety bonds on public contracts in terms authorizes 
materialmen and laborers to sue thereon; and :.t was 
in recognition of the common law rule that th^ rein¬ 
surance agreement for the benefit of the Distifict of 
Columbia, which has been referred to above, specifi- 
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callv authorizes suit thereon bv the District of Colum¬ 
bia.* 

But even in those jurisdictions vdiicli have modified 
the common hnv rule and now allow a third party bene¬ 
ficiary to sue on a contract to which he is not a party, 
the rule is not absolute, ])ut is subject to various limita¬ 
tions, Foi- instance, an action cannot be maintained 


merely becai^se the thiixl i)arty will be uicldenfalhj 
benefited by tjie performance of the contract. Oanisei/ 
V. Rogers, 47 X. Y. 233, 7 Am. Rep. 440; Slmsoii v. 
Broioi, 68 X. Y- 355; Crandall v. PaijiiCy 154 Ill. 627, 
630, 39 X. E. 60j The conti-act must have been entered 
into s])ecihcally for his benefit as its objeet, and his 
benefit must have been within the contemplation of the 
parties. Dnmhrrr v. Ran, 135 X. Y. 219, 222, 32 X. E. 
49; Vroontan \\ Tiirnor, 69 X. Y. 280, 284, 25 Am. Rep. 
195; 12 C. J. 709, Sec. 817. 


In Constable v. National Steamship Co,, 154 U. S. 
51, 38 L. ed. 903, the Supreme Court of the United 
States, dealini;’ with, the right of a third ])arty claim¬ 
ing a benefit under a contract, to which he was not a 
party, tiie contract being governed by the laws of the 


State of Xew York, said (154 U. S. 73, 38 L. ed. 914): 


“As ol)served by the court of appeals of X"ew 
York, in Simsf/n v. Rroicn, 68 X. Y. 355; ‘It 
is not ■ everv ])romise made bv one to another, 
from the performance of which a benefit may inure 
to a third, which gives a right of action to such 
third person, he being neither privy to the con¬ 
tract nor to the consideration. The contract must 
be made for his benefit as its object and he must 
be the party intended to be benefited.’ See also 
Second Natl Bank of St. Louis v. Grand Lodge F. 
it A. M., 98 U. S. 123 (25:75); Garnsey v. Rogers, 
47 X". Y. 233, 7 Am. Rep. 440. 
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“The principle above announced was stijl fur¬ 
ther limited by the court of appeals in Vroo\nan v. 
Tunie}\ ()9 X. V. 280, 25 Am. Rep. 195, in wjiich it 
is said that, to give a third party, who may derive 
a benefit from the performance of a promise an 
action, there must be—first, an intent ijy the 
promisor to secure some benefit to the third j)arty: 
and, second, some privity between the two, the 
promisor and the party to be benefited, ancj some 
obligation or duty owing from the i)romisorjto the 
latter, which would give him a legal or eqiptable 
claim to the benefit of the promise, or an e^]uiva- 
lent to him ])ersonally.” | 

. ! 

Measured by this rule, can it be said that either in 
the first reinsurance agreement, which was made for 
the benefit of the District of Columbia, or in the second 
reinsurance agreement, which was for the benefit of 
the lirst insurer, the primary object was to benefit la- 
])orers and material men or that there was anv bbliga- 
tion or dutv owing from the reinsurer to material men 
or laborers I 

As we have seen above, the first reinsurance bond, 
while between the two sui'ety companies, wasj on a 
Government form, the title to which is “Re-insurance 
Agreement in Favor of the District of Columbia”; 
and on its face said bond shows that “its purpose and 
intent” is to guarantee and indemnify the Distract of 
Columbia against loss. Surely, if it had been intended 
by the parties to said bond that the benefit thereof 
should extend to materialmen and laborers, th| Gov¬ 
ernments form ought to have carried that puiqjose in 

j 

its caption and the body of the bond ought tb have 
shown that its intent and purpose was, in addiijion to 
indemnifying the District of Columbia, also tp give 
the benefit of the bond to laborers and materialijnen. 
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(e) This is not ^ Case Where the Reinsurers Absorbed 
All of the Assets and Assumed All of the Liabili¬ 
ties of the Original Insurer. 

An oxaniination of the two agreements and of the 
various hills shows elearlv that this is not a case where 
the Xew Jersey Co. sold all of its property to the 
United States Ca.sualty (''omi)any and the other rein¬ 
surers, and the latter, in consideration of the transfer 
of the former's assets, assumed all of its liabilities. 
See Baniefi v. Ilel'la Firr Fis. Co., 56 Uinii. 38, 45 Am. 
St. Hep. 438 and Note 442. 57 N. W. 314; Johannes v. 
Phoilv Insurance Co.. 66 Wis. 50, 57 Am. Hep. 249, 
27 X. W. 414; BitoJis V. Traders Fire Ins. Co., Ill 
Tenn. 405, 78 S.AV., 102 Am. St. Rep. 790. See also 33 
C. J., sec. 735, p. 57 and cases cited in footnote 4; 
Morrou' v. Burlington Basket Co.. 66 S. W. (2d) 747 
(1933 Tex. C'iv. A])p.); Bradleg v. Broicn, 78 Xeh. 836, 
112 X. \V. 331,13 L. R. A. (X. S.) 152,126 Am. St. Rep. 
647. 


(f) This is not a Case Where the Reinsurance Agree¬ 
ments V/ere Obtained in Pursuance of an Agree¬ 
ment Between the Original Insurer and the In¬ 
sured. 

For such a case see Clohe National Fire Ins. Co. v. 
American Bonding d: Casualtg Co.. 198 la. 1072, 195 
X. W. 728, 730, 200 X. W. 737, 35 A. L. R. 1341, and! 
note appended thereto, 35 A. L. R. 1348. 

In the brief filed in behalf of Philip Carey Company, 
Cambridge Wheatley Company, and Hydroseal Water¬ 
proofing Company (R. 6408, R. 6416, R. 6421), it seems 
to be claimed that the cases at bar are governed bv 
the last cited case, and that under it materialmen and 


laborers have a rig’ht of action on the reinsi]|rance 
bonds. The real point which was decided in tliajt case 
is thus laid down in the first syllabus in 35 A. L.j R. at 
p. 1341, as follows : j 

“AVhere an insurer h)j special agreement with 
the i)(sure(J, obtains reinsurance for his benefit, 
and the reinsurance policy specifies the coiitract 
reinsured and tlie beneficiary, a court of Equity 

'er in 
inter- 


inay award judgment against the reinsu 
favor of the heaeficiarij as the real party in 
cst.'' (Emphasis supplied) 


ase at 


Xo such facts are alleged with reference to the cf; 
bar to brini>: it within the above rule. 

^ . I 

In the course of its decision, the court states that the 
courts in othei* jurisdictions, with one exception, have 
uniformlv held that 


i i * 


* 


no action can be maintained by the in¬ 
sured upon a mere i*einsurance contract, f^r the 
reason tliat it is neither a party thereto nor in 
privity therewith.” 35 A. L. R. 1345. 

At the end of the cited cases, the court then goes on to 
say; 

‘‘The exception referred to above is Xew ^Tamp- 
shire. See Hunt v. Xew Hampshire Fire Meters 
Assn., 68 X. H. 3005, 38 L. R. A. 514, 73 Am. St. 
Rep. 603, 38 Atl. 145. The majority rule ijs sup¬ 
ported by tlie better reason and we adopt it. 




As there are no allegations in any of the bills!to the 
effect that the reinsurance agreements were ejffected 
as a result of a special agreement between th^ Xew 
Jersey Company and the materialmen, it is cledr that 
even in Iowa the general rule would ai)ply to tile case 
at bar. ! 
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(g) Materialmen Have no Right to Bring a Suit in 
Equity Upon Either Bond Upon the Ground That 
They are Creditors of the Principal in Said 
Bonds, and Therefore Entitled to the Benefit of 
Some Obligation of Security Given by the Prin¬ 
cipal to the Surety for the Payment of Their Debt. 


It is not alleg-ed that the District of Columbia is in¬ 
debted to the contractor or that the contractor has 
funds ai)})licable to the demands of materialmen, and 
no relief is asked for aeuinst the District of Columbia. 


This is not a case where the materialmen can claim 
that the suretv in either bond has received an oblii»'a- 

^ o 

tion or security for the payment of their debts and, 
therefore, should be liable to such materialmen. 

In Kellrr v. Ashford, 133 U. S. 610, 33 L. ed. 667, a 
bill in equity was brought by Keller, the holder of a 
promissory note ifor $2,000, made by one Thompson, 
secured by his mortgage of land in Washington, 
against Ashford, as grantee of the land subject to this 
mortgage, and, who by the terms of the deed to him, 
assumed payment of the encumbrances upon the land. 
The Court after holding that in such a case the mort¬ 
gages could not, in the District of Columbia, sue at 
law (33 L. ed. 672), and after examining the cases of 
St. Louis Second 'Natl. Bank v. Grand Lodge^ 98 U. S. 
123, 25 L. ed. 75, and Hendrick v. Lindsay, 93 U. S. 143, 
23 L. ed. 855, then went on to hold that, although there 
was no privity between the plaintiff and the defendant, 
and no direct obligation of the purchaser to the mort¬ 
gagee, yet in a Court of Equity, the mortgagee might 
avail himself of the right of the mortgagor against 
the purchaser, and that this result was obtained by a 
development and application of the familiar doctrine 



in equity a creditor shall have the benefit of any 

obligation or security given by the principal to the 
surety for the payment of the debt.” In explajining 
this doctrine the court said, 33 L. ed. 673: | 

‘'The doctrine of tlie right of a creditor to the 
benefit of all securities given by the princiijal to 
tlie surety for the payment of the debt doefs not 
rest upon any liability of the principal the 
creditor, or upon any peculiar relation oi the 
surety towards the creditor, but upon the ground 
that the surety, being the creditor’s debtor[ and 
in fact occupying the relation of surety to another 
irerson, has received from that person an obliga¬ 
tion or security for the ]')aynient of the debt, 'which 
a court of equity will therefore compel to be a])- 
X)liod to that purpose at the suit of the creditor.” 

To the same effect, Willard v. Wood, 135 U. s| 309, 
34 L. ed. 210. 

These cases were followed by the court in Jj7iion 
Mutual Life Ins. Co. v. Hanford, 143 U. S. 187, 36 L. 
ed. 118, where the court said, 36 L. ed. page 120 


"By the settled law of this court, the grantee is 
not directly liable to the mortgagee, at law or in 
equity; and the only remedy of the niqrtg-agee 
against the grantee is by bill in equity in the right 
of the mortgagor and grantor, bv virtue oi the 
right in equity of a creditor to avail himself of 
anv securitv which his debtor holds from a third 
person for the pavment of the debt. Keller v. 
Ashford, 133 U. S. 610 (33:667); Willaifd v. 
Wood, 135 U. S. 309 (34:210).” 


See, also, Thacker v. Ilubard, 122 Ya. 379, where the 
doctrine of Keller v. Ashford, supra, was follbwed 
(122 Ya. 392), and it was held that an action at la'jv did 
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not lie at the instance of the mortgagee against the 
assuming grantee, in spite of the fact that the Virginia 
statute provides that ‘‘if a covenant or promise be 
made for the sole benefit of a i^erson to whom it is not 
made, or with whom it is made jointly with others, 
such 2 :)ersoii may maintain in its own name any action 
thereon, which he might maintain in case it had been 
made with him only, and the consideraliou had moved 
from him to the party making such promise.” Code 
1849, Chapter 116, Section 2, as quoted in 122 Va. 390. 

From these cases it is clear that the onlv around 
upon which a mortgagee could maintain a bill in equity 
aaainst the assuming grantee was not that there was 
a privity of contract, nor that the assumption was 
made for the benefit of the mortgagee, but ‘‘upon the 
ground that the suretv being the creditor’s debtor and 
in fact occupying the relation of surety to another 
person, has received from that person an obligation 
or security for the payment of the debt, which a court 
of equity will, therefore, compel to be applied to that 
puiqDose at the suit of the creditor.” Keller v. 
ford, supra, 33 L. ed., p. 673. 

Applying this doctrine to the cases at bar, the rela¬ 
tion between the materialmen and the District of Co¬ 


lumbia was not that of creditor and debtor, nor was 
the relation between the materialmen and New Jersev 
Co., the surety on the public bond, that of creditor 
and debtor. 


Under the contract between the District of Colum¬ 
bia and the contractor, the District of Columbia was 
not indebted to the materialmen. Under the original 
bond which the New Jersey Co. gave to the District 
of Columbia, no relation of creditor and debtor was 
established between the District of Columbia and ma- 
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terialinen. Under the reinsurance agreement in favor 
of the District of Columbia, neither the reinsurerl nor 
the District of Columbia became indebted to the | ma¬ 
terialmen and under none of the aforesaid bond^ did 
the reinsurers receive anv obli 2 :ation or securitv for 
the ])ayments of the debts, which a court of eqluity 
would subject to the payment of materialmen’s debts. 
Tn other words, the relations existing' between a gjran- 
tee, who ])urchases ])roperty already subject io a 
mortgage, and who assumes and promises to his| im¬ 
mediate grantor to pay said mortgage debt, and the 
creditor are not at all similar and bear no analogfy to 
the relationship existing in the instant cases bebveen 
the reinsurers and the materialmen. In fact, there 
is no relationship whatever hetiveen the reinsurers and 
the materiahnen. Therefore, no suit either at la^v or 
in equity can be maintained by the materialmen 
against the reinsurers. | 

(h) Materialmen Under Public Contracts Hav^ no 
Equitable Lien Which Entitles Them to Proceed 
Upon Either of the Bonds in This Case. | 

In the case of Bruckner-Mitchell, Inc. (H. No. 6409), 
the District ot Columbia is made a party defendant, 
but this is not true in the other cases (R. 6408, suit 
brought by the Philip Carey Co.; R. 6416, suit brought 
by Cambridge Wheatley Co.; and R. 6421, suit brought 
by Hydroseal Waterproofing Co.); but it is to be noted 
that in the case of Bruckner-Mitchell, Inc. (R. 6409), 
it is not alleged that the District of Columbia iib in¬ 
debted to the general contractor, or that it has in its 
hands any funds applicable to the claims of material- 
men and laborers; and it is also to be noted tha| the 

! 

I 

i 

I 

I 
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prayer of the hill asks for no relief against the District 
of Columbia. 

In the brief iin behalf of Bruckner-Mitchell Co., pp. 
lG-19, it is contended that a bill in equity is maintain¬ 
able because the District of Columbia occupied the 
position of trustee for the benefit of materialmen. 
Whatever might be the relation, if the District of Co¬ 
lumbia held funds in its hands applicable to the claims 
of sureties and materialmen, no such claim can be es¬ 
tablished in a case where there are no funds in the 
hands of the District due to the contractor or appli¬ 
cable to the claims of the materialmen or to the suretv 

* 

on its bond, and whore no relief is sought against the 
District of Columbia. 

This is not a case where there is monev due bv the 

• » 

District of Columbia to the contractor against which 
there are various claimants such as materialmen, la¬ 
borers and the! public surety, and no question is in¬ 
volved in this case which was involved in the case of 
Philadelphia Xafional Bank v. McKinIa//, G3 App. 
D. C. 298, 72 Fed. (2d) 89, and also in the case of 
Lifitle v. Xaiioual Buretij Co., 43 App. D. C. 13G: and 
in Johu F. Moran, Beeeirer v. Guardian Casualfij Co., 
63 W. L. R. Xo. 12, p. 229. 

In the case at bar, there is no property to which an 
equitable lien will attach; and, in this connection, it is 
pertinent to note that materialmen and laborers have 
only a statutory lien and can have no equitable lien 
independent of statute attaching to the real estate 
upon which the I structure is erected. James B. Lambie 
V. Bigelow, 34 App. D. C. 49; ^Yithrow Lumber Co. v. 
Glasgow Inv. Co. (C. C. A. Fourth Circuit), 101 Fed. 
863, 867, 868, opinion by Waddill, D. J.; Fenchtenher- 
ger v. Williamson, 137 Va. 578. 
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It is iDerfectly clear that in this case the materialmen 
and laborers could not subject the Roosevelt jHigli 
School to a mechanics lien, since it is used for ]|)ublic 
puri)Oses. Phillips v. University of Virginia, 97 Va. 
472, 34 S. E. GG, 47 L. R. A. 284; 40 C. J. p. 57, s(^c. 19, 
and cases cited in footnote 44. I 

I 

In the absence of a statute conferring it, the njioney 
due from a municipality to a contractor is not sifbject 
to a lien in favor of laborers and materialmen. 1 Old 
Dominion Granite Co. v. D. C., 20 Court of Claims^ 127; 
Columbia Brick Co. v. District of Columbia, 1 jApj). 
D. C. 351; Buchanan v. Alexander, 4 How. 20, 11 E. ed. 
857; Doic v. Irwin, 20 X. H. 583, 157 Pac. 492, L. |R. A. 
1916E, 1153. i 

Surely, if materialmen and laborers have no ec[uita- 
ble riglit under public contracts to proceed against the 
United States or the District of Columbia for any bal¬ 
ance that might be due the contractor, a fortori [there 
is no remedy in equity against the reinsurer sijmply 
because there happens to be a deficit and the insurer 
is insolvent. 

It is perfectly well established that a bond ti'^'en 
under the Hurd Act and its companion Act in the Dis¬ 
trict of Columbia, taken in connection with the con¬ 
tract for public work, does not give to persons who 
may be damaged by the contractor in their loersohs or 
property such a beneficial interest in the contract 
and bond as to allow such persons to sue on the l3ond. 
U. S. V. Massachusetts Bonding <f Ins. Co., 18 Fed. 
(2d) 203; U. S. V. C. A. Riffle Co., 247 Fed. (2d) 374. 

In National Surety Co. v. Brown Graves Co., 1 Fed. 
(2d) 91, it was held that a bond, running to a trustee 
for mortgage bondholders and providing that a pro¬ 
posed building should be erected free and clear of any 
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and all liens and encumbrances arisiner from claims 
of those furnishimr labor and materials for said build- 
ini>-, did not inure to the benefit of those furnishing- 
labor and materials. 

In the absence of a statute expressly conferring* such 
power, how can it be argued that a bond given under 
the Hurd Act or its companion Act in the District of 
Columbia, authorizes materialmen and laborers to sue 
on the two reinsurance agreements, to which they are 
not parties, and the object of which is not for their 
benefit ? 


(i) United States to the Use of Buckelew Hardware 
Company v. Union Indemnity Co., 6 Fed. Supp. 
360, Examined. 

The onlv case holding contrarv to the decision of 
Judge Wav in Unlied States to use of Hutchins v. Bat- 
soji-Cook Co., quoted in full above, and of Judge Chest¬ 
nut in United States to the use of Colonial Brick Cor¬ 
poration V. Federal Surety Co., 5 Fed. Su])]). 247, cited 
and quoted abdve, and affirmed in 72 Fed. (2d) 964, is 
United States \to the use of Buckelew Hardware Co. 
V. U)iion Indemnity Co., decided Feb. 16, 1934, 6 Fed. 
Sup]). 360, in which the United States District Court 
for the Western District of Louisiana, allowed materi¬ 
almen to recover on the reinsurance agreement in 
favor of the United States. In that case, Dawkins, 
District Judge, said, 6 Fed. Supp. 376: 

‘‘As to the contention that the furnishers of 
labor and material cannot sue upon the reinsur¬ 
ance bond in favor of the United States, upon 
which the International Keinsurance Corporation 
is surety, I am of the opinion that this is an obli¬ 
gation in favor of the United States upon which 
it could have sued the same as the one signed bv 
the Union Indemnity Company, and for that rea- 
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son it was taken to protect both the governnient 
and said claimants. I see no reason why the gov¬ 
ernment might not accept two or more bonds ^dth 
separate sureties for this protection, or any a^di- 
tional bond or security given for the same ]|)ur- 
])ose cannot be availed or by either the govern¬ 
ment or the furnisher of labor and materials. The 
statute does not describe the number or amounts 
of ‘usual penal bonds’ which may be given, and 
any such bonds given for the declared purposes 
of the law I believe fall within that category. This 
reinsurance bond was furnished bv the govbrn- 
ment to the original plaintiffs, along with that of 
the Union Indemnity Company, as a part ofj the 
papers upon which to institute suit according to 
the statute.” 

It is submitted that the statement of facts and rea¬ 
soning of the court in the above decision is entirely 
erroneous and directlv contradictorv to the decision 
in the other two cases cited above. No citations of au- 

I 

thority are made and no justification of the conclusion 
reached is given. The statement in the opinion that 
this reinsurance bond was furnished bv the govern- 
ment to the original plaintiffs, along with the bond of 
the Union Indemnity Company, as a part of the pajpers 
upon which to institute suit, gives no ground for the 
decision reached. | 

i 

I 

(j) There is no United States Statute Applicable to 
Public Contracts Generally, or to Public Pon- 
tracts With the District of Columbia, Authorizing 
Materialmen and Laborers to Maintain an Action 
Against the Reinsurers, and the Statute of iNew 
York is not Applicable. | 

It is strongly contended that, under the ternis of 
paragraph 13 of Standard Form of Reinsuiiance 


Agreement in favor of Xew Jersey Co. (See R. 6409, 
p. 46), materialmen have a right to sue on the rein¬ 
surance bonds. This question was raised in the case 
of UiiitefJ States v. Federal Surety Co. supra, both in 
the District Court and in the Court of Appeals. In 
the District Court, Chestnut, D. J., after quoting the 
paragraph, thus disposes of the question, 5 Fed. Supp. 
250: 

“I do not consider these provisions of the gen¬ 
eral conditions ap])licable to the instant case. So 
far as I am aware, there is no federal law, by 
either statute or decision, that makes these })rovi- 
sions of the bond applicable in this case. They 
were probably inserted because the general form 
of bond was prej^ared for use in any one of the 
United States and to meet the local conditions in 
some state or states resulting from s])ecial stat¬ 
utes or court decisions contrarv in effect to the 
general law of re-insurance above mentioned.-’ 

In the Circuit Court of Appeals, Mr. Justice Soper, 
Circuit Judge, conclusively answers the argument as 
follows (72 Fed. (2d) 964, 968): 

‘‘The reinsurance agreements exi)ressly pro¬ 
vided that if under anv law the agreement should 
be required to be in such form as to enable the 
obligee of the bond to maintain an action against 
the surety company jointly ^\dth the reinsured, 
and to have recoverv against the reinsurer to the 
extent of its liability, then the agreement should 
be deemed to be in compliance with such law. It is 
urged that when this provision of the contract is 
considered in connection with the ])rovisions of 
the Hurd Act, requiring the giving of a bond for 
the protection of third persons furnishing mate¬ 
rial or labor to the prosecution of the work, it 
is seen that the contract is one for the benefit of 


third Iversons and contemplates direct action by 
either the obligee or beneficiary of the bondJ We 
are referred to such cases as Globe Xat. Fire Ins. 
Co. V. American Bonding 6: Casualty CoJ, 198 
Iowa, 1072, 195 X. W. 728, 200 X. W. 737, 351A. L. 
R. 1341; Meyer v. X'ational Surety Co., 90 jX'. J. 
Law, 126, 100 A. 164; Southern States Fir^ Ins. 
Co. V. Hand-Jordan Co., 112 Miss. 565, 73 Sci. 578. 

“If we were to adopt this conclusion, we sljiould, 
in effect, repudiate the settled rules of the law of 
reinsurance to which reference has been niadf?. IFe 
do not have here, as i)h the cases last cited, an 
agreement of the reinsuring companies to \^e di¬ 
rectly liable to the original insured. Sucl^ con¬ 
tracts a reinsurer is com])etent to make; bu1[ they 
differ materially from those of the standard form 

^ I 

wherein, as in this case, the iDromise is tli^t the 
reinsurer insures the surety or reinsured Imder 
a specified contract against loss thereunden. To 
construe this language as a direct obligation ^o the 
insured ivould be a distortion of its obvious mean¬ 
ing. X^or does it alter the situation that in the 
present case the risk insured arose under a bond 
giyen in conformity with the Hurd Act (40 LjSCA, 
sec. 270). That act does not fall within the de¬ 
scription in the reinsurance agreement of k IJiw 
which requires the agreement to be in such form 
as to enable the obligee or beneficiary of the bond 
to maintain a joint action against the surety com¬ 
pany and the reinsurer. It merely requires that 
the contractor upon a public work shall e>:ecute 
the usual penal bond with sufficient sureties' with 
the additional obligation that he will promptly 
make payment to persons supplying him| with 
labor aiM material in the prosecution of the work, 
and giyes to the supply men, if they haye no| been 
paid, the right to interyene and be made a jparty 
to an action instituted by the United States ‘on 
the bond of the contractor', and to haye I their 
rights adjudicated in such action; or if the United 
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States fails to bring suit within six months, then 
the unpaid supply men may bring suit in the name 
of the United States for their own benefit against 
‘such contractor and his suretv.’ TJiere no re- 
quirement of reinfoirauce cDid no .stipulation as 
to the rights of the parties when the suretg, acting 
on its own account, reinsures the risk; and it niav 
be assumed, in the absence of statutory provision, 
that the rights of the parties are to be governed 
bv the general rules of law when reinsurance is 

actuallv obtained. It is true that there are inaiiv 

* • 

authorities which hold tliat privity of contract ])e- 
tween the materialmen and the contractor or 
surety is not essential, but these decisions have 
no reference to the rights of materialmen against 
reinsurers.'^ (Emphasis supplied.) 

As indicated above, certiorari has been refused in 
this case. 


It is also contended in the brief in behalf of Bruck- 
ner-Mitchell Inc., that the New York statute is appli¬ 
cable and binding upon the District Courts so as to 
give materialmen and laborers a right to sue on the 
reinsurance bonds, a privilege which they would not 
otherwise have. 

It will be noted that the construction contract was 
between the District of Columbia and the National 
Construction Company, for the erection of a building 
in the District of Columbia, and that the National Con- 
stuction Company was a corporation organized under 
the laws of the Btate of Florida (R. No. 6409, pp. 2 
and 30). The Reinsurance Agreements in Favor of 
the District of Columbia were necessarilv District of 
Columbia contracts and to be governed by its laws. 
There is no provision on the face of the bonds that 
they were made subject to the laws of the State of New 
York and no such claim is made. The Standard Form 
of Reinsurance Agreements in favor of the New Jer- 


I 


35 ! 

i 

sev Co. do not in any way refer to the fact that they 
were to be interpreted under the laws of the Statji of 
Xew York, but on the contrary, paragraph 13 theiieof, 
as well as other paragraphs, show that these bbnds 
were executed on a general form, capable of being hsed 

in any of the States or in the District of Columbia,!and 

I. 

there is no proyision on the face of said bonds making 
the laws of the State of New York applicable the|reto 
for their inter])retation; and, as they relate to a .Dis- 
trict of Columbia contract, which was to be performed 
in the District of Columbia and incorporate therewith 
the bond executed by the New Jersey Co. in fayqr of 
the District of Columbia, the reinsurance bonds must 
be interpreted and construed according to the la\v of 
the place where they were executed and to be per¬ 
formed, to-wit, the District of Columbia. Liverpool 
and Great Western Tns. Co. y. Plienix Ins. Co.\ 129 
U. S. 397, 32 L. od. 788, 794; Dyle y. Erie B. Cd., 45 
N. Y. 113, 116, 6 Am. Rep. 43; Curtis y. Delaicare etc. 
R. Co.y 74 N. Y. 116,120, 30 Am. Rep. 271, in whiclji the 
court said, 30 Am. Rep. 272: 

‘‘One of the rules applicable to the subj(^ct is 
that the lex loci contractus is to "oyern, unless it 
appears upon the face of the contract that it] was 
to be performed in some other place, or madej with 
reference to the laws of some other place, andjthen 
the rule of interpretation is goyerned by th^ law 
of the place.” (Emphasis supplied.) 

See also, 12 C. J. 482, and cases cited. I 

I 

I 

As in this case, the bonds were made ydth reference 
to a construction contract in the District of Colum¬ 
bia, had no reference to the laws of New York^ and 
were to be performed in the District of Columbia, 
such bonds must be construed according to the| laws 


I 

I 
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of the District of Columbia and not according to the 
laws of the State of Xew York. 

But the laws of the State of Xew York are invoked 
in this case, not to aid in the construction of anv of 
the terms of the bonds, but in order to allow persons 
not parties to the bonds to sue thereon. It is well 
established that, in such cases, the lex fori must gov¬ 
ern. Prltchar^l v. Xorfou, 106 U. S. 124, 27 L. ed. 104: 
Willard V. Wood, 135 U. S. 309, 34 L. ed. 210. 

It is clear, therefore, that the statutes of the State 
of X'ew York relating to reinsurance bonds, not being 
incorporated by reference or by quotation in such re¬ 
insurance bonds, have no extra-territorial effect and 
do not £>-ive materialmen and laborers a right to sue 
thereon in the District of Columbia,—a privilege not 
conferred bv the statutes of the United States. 

4 > 

(k) Oases Cited in Briefs for Appellants in Cases 

6408, 6416 and 6421. 

The cases of Peake v. U. S., 16 App. D. C. 416; Tijrer 
V. Clteic, 7 App: D. C. 176; Speir v. U. S., 31 App. D. C. 
476; yianjlaiuL Casualty Co. v. Fowler, 31 Fed. (2d), 
881; U. S. v. American Surety Co., 200 U. S. 197, 50 
L. ed. 437; lioyal Indemnity Co. v. Northern Granite 
Co., 12 A. L. R. 378 and Equitable Surety Co. v. U. S., 
234 U. S. 448, p8 L. ed. 1934 are all cited in the above 
brief to sustain the proposition that the reinsurance 
agreements were intended for the benefit of laborers 
and materialmen and give them a right of action there¬ 
on. A careful examination of these cases will disclose 
that no such proposition is laid down therein, nor can 
such a proposition be deduced therefrom. 

It is believed that all the other cases cited in both 
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of the Briefs for Appellants,” so far as they! are 
applicable to the cases at bar, have been fully exam¬ 
ined in the course of this brief. I 

i 

I 

I 

(1) The Rights at Common Law of Materialmen and 
Laborers in Construction Contracts. 

In considering the questions raised by the pleadings 
below and in the Briefs for Appellants, it is necessary 
to bear in mind what rights materialmen and laborers 
have at common law in construction contracts relating 
to real estate. The sole source to which materiannen 
and laborers at common law can resort for the pay¬ 
ment of their claims is the contractor; and conse¬ 
quently, if a materialman or laborer, working on con¬ 
struction contracts, relating to real estate, is unable 
to collect, from the contractor, such materialmanj and 
laborer'^^^^it common law, no right to prcjceed 
against the structure which is the fruit of their mate¬ 
rial and labor, the common law iDresuming that the 
materialmen and laborers would be sufficiently pro¬ 
tected by their contracts with the party doing the con¬ 
struction. Vail Stone v. Stillivell, B. Mfg. Co,. 142 
U. S. 128, 35 L. ed. 961, 964; FeucJitenherger v. 
liamson, 137 Va. 578, 584, 120 S. E. 257. j 

The legislatures of the different States and [Con¬ 
gress, recognizing that at common law materialmen 
and laborers had no interest in, or claim againsf, the 
owners of land upon which they had expended their 
labor and material, devised a new scheme whereby 
laborers and materialmen, by taking the steps pro¬ 
vided for in the statute, may secure a lien upon such 
land. Such a lien does not originate in contract, but 
arises out of the statute. ‘^It is an incipient or incho¬ 
ate lien until it is completed or perfected by cojnpli- 
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ance \vitii the statute, and is lost utterly if those acts 
be not done, required for its completion, within the 
time and in the maimer required by the statute.” 
Lurton, J. in Central Trust Co, v. Richmond, N., L & 
B. R, Co., 68 Fed. 90, at p. 95. 

As it was impossible for a materialman or laborer 
to acquire a lien upon public i^roperty, Cong’ress 
passed the Hurd Act (See U. S. Code, Title 40, Sec. 
270) and its companion statute relating to the District 
of Columbia (See D. C. Code 1929, Title 20, sec. 47, 
p. 194, amended form in Mooers Annotations, p. 482; 
47 Stat. 608), which were designed, first, to protect the 
Government in its rights under the contract, and sec¬ 
ond, for the benefit of materialmen and laborers as a 
substitute for mechanics’ liens. 


Neither one of these statutes has any reference to 
reinsurance agreements and neither one of the rein¬ 
surance agreements involved in this case was given 
in response to any statute. The first reinsurance 
agreement, as we have seen, was designed simply to 
protect the District of Columbia in case of the insol¬ 
vency of, or failure to pay, by the first insurer. The 
second reinsurance agreement is the standard form 
which all surety companies use when, having become 
surety upon contracts of large size, they wish to dis¬ 
tribute their risk. 

Nowhere in the statute can there be found anv au- 

% 

thority for the proposition that materialmen and la¬ 
borers are given by the statute any right to sue upon 
either of the reinsurance agreements. 

The following propositions have been established 
bv this brief: 

«r 

1. At common law, materialmen and laborers have 
no lien on real estate for the material furnished the 
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contractor, in the one case, or the work done on ijeal 
estate, in the other. | 

2. Mechanics’ liens, being creatures of statute, c^nly 

exist when the acts required to be done by the staljute 
have been completed, within the time, and in the n^an- 
ner, required by the statute. I 

3. The Hurd Act and its companion Act for the Dis¬ 

trict of Columbia, giving a statutory substitute for 
mechanics’ liens, confer no rights upon materiahjiien 
or laborers excej^t the right to sue upon the bond re¬ 
quired by the statutes, and the right to maintain such 
suits is subject to all the limitations and conditijons 
prescribed by the statutes. | 

4. The statutes have no reference to reinsurance 
agreements and give no right of action upon reinsur¬ 
ance agreements. 

5. Neither materialmen nor laborers were parties 
to the reinsurance agreements. 

6. Neither materialmen nor laborers were privies 
to the consideration of the reinsurance agreements. 

. I 

7. Neither reinsurance agreement shows anv inten- 
tion to confer a benefit upon the materialmen or labor¬ 
ers. 

8. In neither reinsurance agreement did the reinsur¬ 

ers assume any obligation of the original insurer to 
materialmen or laborers. ! 

9. In neither reinsurance agreement did the rein¬ 
surers receive any property of the original insr.rer, 
which, by any law, could be held to be equitably in¬ 
tended for the benefit of materialmen or laborers. 

10. There is no relationship between the reinsui’ers, 
on the one side, and the materialmen and laborers on 
the other, by which any duty of the reinsurers to the 
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materialmen or laborers can be established, either at 
law or in equity. 

It is, therefore, respectfully submitted, that the 
action of the Sui)renie Court of the District of Colum¬ 
bia, ill sustaining the motions to dismiss in each of 
these cases, should be sustained. 
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